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Information Never Before 


Available 


For all those who need to know who men are in a 
business way and what they amount to or what their 
affiliations and interests are, or what kind of people 
the directors or partners of a firm are and their outside 
interests and sympathies—for all who need such infor- 
mation occasionally in their work the new Poor’s 
Register of Directors will prove a source of never before 
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chandise, or those who need a quick source of information about men’s 

business activities, such as newspapers, hotels, etc. 
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tion may be judged by the connec- Poor’s Register of Directors will be published an- 
tions—or lack of them—of its direc- nually, but for the first (1928) edition the number 
tors, as shown in Poor’s Register of printed will have to be limited by the number actu- 
Directors. ally on order at the time of going to press. To be 
: : . certain of a copy therefore orders should be entered 
A valuable side-light on a man’s at once. The-_price is $30. Use the coupon. 
character or credit, or ability, or pos- 
sible resources, may be obtained by HE: CORPORATION: TRUST: COMP. VY 
scrutiny of his business affiliations— SSR SASSER SS ae 
and their extent—as shown in Poor’s. 120 Broadway, New York, N. Y. 


one firm may be pon A some to § THE CORPORATION TRUST COMPANY, 
others with whom its officers or di- 120 Broadway, New York, N. Y. 


rectors are affiliated—if those affilia- ’ 
: Please enter my order for Poor’s Register of 
a —— as they can be Directors of the United States, 1928 Edition, 
& ° price $30. Bill in your usual way. 
Knowing the various interests and 
sympathies of the directors or part- 
ners as shown by their affiliations, 
will often suggest new methods of ap- 
proach to win a firm’s business—or 
will sometimes save waste of time 
and effort by indicating the futility 
of trying for certain business. 
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Net Loss Provisions as Interpreted 
by the Tax Board 


By JosEpH D. PEELER* 


HERE are very few industries and comparatively 

fewer companies which have uniform earning 

records over a period of years; most have bad 
years mixed in with the prosperous ones. Under the 
system of income taxation which prevailed in England 
until recently, inequality was avoided by basing the tax 
for each year on the average income 
over a period of several years past. 
Under the system followed by Con- 
gress under the Sixteenth Amend- 
ment, each year is considered a sep- 
arate and distinct accounting period, 
for purposes of the income tax and, 
prior to 1918, no relief was given for 
net losses. 

However, when the Revenue Act 
of 1918 was under consideration in 
Congress, the Armistice had been 
signed and there was a general 
expectation throughout the coun- 
try that a period of business de- 
pression would follow closely upon 
the prosperous war years, and that 
some allowance should be made for 
years in which operating net losses 
were sustained. As first introduced 
in the Senate, the bill provided for 
the deduction of “net losses” sus- 
tained in 1917 or in 1918 in comput- 
ing the net income for the succeeding 
taxable year, any excess to be carried 
forward in computing the income for the next succeed- 
ing taxable year. At the joint conference of the House 
and Senate Committees, however, a compromise was 
effected, limiting the application of the provision (Sec- 
tion 204) to net losses sustained during taxable years 
beginning after October 31, 1918, and ending prior to 
January 1, 1920, and providing for the deduction to 
be taken from the net income of the preceding 
taxable year, any excess then to be carried forward as 
a deduction in computing net income for the succeeding 





*Attorney at law, Louisville, Ky. Of the firm of Miller & 
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taxable year. No provision was made for net losses 

sustained prior to November 1, 1918, or after January 

1, 1920. Contrary to the general expectation, however, 

1919 was for most businesses a prosperous year and 

the long-expected depression did not come until 1920 
The net loss provisions have become, apparently, a 
fixed relief feature of our system of 
income taxation and, in fact, have 
been followed to some extent in re- 
cent English tax laws. Because of 
their importance, as well as certain 
ambiguities in expression of the legis- 

. lative intent, these provisions have 
given rise to many problems, as 
shown by numerous rulings of the 
Department and decisions of the Tax 
Board. In general, these problems 
relate to (1) the periods for which 
or in which the net losses may be de- 
ducted; (2) what constitutes a “net 
loss”; and (3) what taxpayer is en- 
titled to take such net losses. 


I—Taxable Years 


Periods of Less than Twelve 
Months.—One of the first problems 
which arose under the net loss provi- 
sion related to cases where a net loss 
was sustained during a taxable period 
of less than twelve months. In Ap- 
peal of Carroll Chain Company, 1 B. 
T. A. 38, the Board held that where a corporation’s 
first taxable period was less than twelve months, a net 
loss sustained in operation during that period was de- 
ductible in the succeeding taxable year, under Section 
204 (b) of the Revenue Act of 1921. The Commis- 
sioner, contending that the definition of “taxable year” 
in Section 200 did not include a period of less than 
twelve months, filed suit for the alleged deficiency. In 
U. S. v. Carroll Chain Company, 8 F. (2d) 529, the 
District Court upheld the Board and, thereafter, the 
Commissioner announced his acquiescence. (IV—2 


C. B. 2.) 
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In Appeal of Patapsco Ballast Co., 1 B. T. A. 1081, 
the Board applied the same principle in holding that a 
corporation reporting on a calendar year basis, having 
a fractional calendar year, in 1918 due to its organiza- 
tion and a fractional calendar year in 1919 due to its 
dissolution, could deduct its 1919 net loss from its 1918 
net income. 

In all of the cases referred to above, the return in 
question was for a period of less than twelve months, 
due to the fact that the taxpayer was not in existence 
during the full year. 

In Appeal of Norfolk Knitting Mills Corporation, 5 
B. T. A. 792, the petitioner and another corporation 
filed a consolidated return for the six months period 
ended June 30, 1918, at which time the affiliated status 
was ended through the merger of the two companies. 
The petitioner then filed a separate return for the last 
six months of 1918. During the calendar year 1919, it 
sustained a net loss. The Board held the 1919 net loss 
was deductible first from the net income for the taxable 
period ended December 31, 1918, and that any excess 
was deductible on the return for the taxable period 
ended June 30, 1918. The effect was to allow the 
deduction successively in two preceding “taxable years,” 
both within the calendar year 1918, instead of carrying 
the excess forward into 1920, the succeeding taxable 
year. The decision rests upon the equity of the situa- 
tion and the general intent of Congress to offset 1919 
net losses against the high tax period of 1918. In this 
case, also, one of the affiliated corporations dissolved 
so there was no voluntary change of the “taxable year.” 


Where, however, a taxpayer has voluntarily changed 
its accounting period, reflecting a net loss for a period 
of less than twelve months, the Board holds that such 
net loss is not sustained in a “taxable year,” as defined 
in Section 200 of the Revenue Acts of 1918 and 1921. 
See Appeal of Tacoma Grocery Company, 1 B. T. A. 
1062; Appeal of Arthur Walker & Co.,4 B. T. A. 151; 
Leland Stave Co. v. Commissioner, 6 B. T. A. 882. 
Such a distinction, based solely upon whether or not 
the period of less than twelve months was due to volun- 
tary action of the taxpayer, is of doubtful validity un- 
der the provisions of the law. Section 200 defined tax- 
able year as the calendar or fiscal year “upon the basis 
of which the net income is computed under Section 
212.” The provisions of Section 212 apparently refer 
to all taxable periods upon which a return may be made. 
Furthermore, the use of the term “taxable year” in 
other sections of the Revenue Acts of 1918 and 1921, 
such as Sections 201 (e), 210, 214, 219, 222, 224, 239, 
256 and 330, indicate that it was used by Congress in 
the sense of “taxable period,’ whether for twelve 
months or less. 

This ambiguity regarding the meaning of “taxable 
year” was removed in Section 200 of the Revenue Acts 
of 1924 and 1926 by the express provision that it in- 
cluded “in the case of a return made for a fractional 
part of a year, under the provisions of this title or 
under the regulations prescribed by the Commissioner 
with the approval of the Secretary, the period for which 
such return is made.” 

Preceding Taxable Year.—Another problem aris- 
ing under the 1918 provisions related to the deducti- 
bility of a net loss sustained in 1919 from 1920 income 
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when the taxpayer was not in existence during any 
part of the calendar year 1918. In Appeal of Butler's 
Warehouses, Inc., 1 B. T. A. 851, the Board held that 
the absence of a “preceding taxable year” prevented 
the application of the net loss provisions of the 1918 
Act, relying upon the general intent of Congress to 
relieve hardships growing out of high taxes upon war 
profits. On the other hand, the Board, in Appeal of 
The Suburban Investment Company, 1 B. T. A. 1121, 
held that where a taxpayer had no income from busi- 
ness operations during the taxable year 1918, the 1919 
net loss was deductible from 1920 income. If the in- 
tention of Congress were merely to relieve against hard- 
ship arising out of the high war taxes for 1918, it is 
not apparent why the excess of the 1919 net loss over 
1918 net income should be allowed as a deduction in 
1920, and why the absence of net income in 1918 would 
not defeat the deduction in 1920 as effectively as the 
non-existence of the taxpayer during 1918. It should 
be noted that the Department has held that the absence 
of a “preceding taxable year” would not defeat the 
deduction in the succeeding taxable year, under the 
1918 Act. I. T. 1509, I-2 C. B. 39. See also I. T. 
1704, II-2 C. B. 42. 


Inclusion of Prior Net Loss in Computing Net 
Loss.—Another question which apparently has not yet 
been considered by the Board is the propriety of in- 
cluding, in determining a net loss under the Revenue 
Act of 1921, a net loss for the preceding taxable year, 
and thus, in effect, carrying such loss forward for 
more than two years. The Department has ruled that 
this cannot be done under the 1921 Act (I. T. 1718, 
II-2 C. B. 43); and Section 206 (b), Revenue Acts 
of 1924 and 1926 expressly so provides for later years. 
The legislative history attending this new provision in 
the 1924 Act indicates that there was at least some 
ground for arguing under the 1921 Act that the net 
loss, being a legal deduction in computing the net in- 
come of the succeeding taxable years, might result in 
or increase a net loss for such succeeding taxable years 
and thus continue it indefinitely until entirely wiped 
out. 

It is doubtful whether the Board would allow a 
taxpayer to deduct a net loss in computing the net 
loss of the succeeding year even under the 1921 Act. 
An adverse tendency may be noted in Appeal of 
American Varnish Co., 2 B. T. A. 201, where a tax- 
payer was not allowed the $2,000 credit for 1922 
where the net income for that year was less than 
$25,000 only after the deduction of a net loss sus- 
tained in 1921. However, this decision cannot be 
considered decisive of a situation where the excess 
is deducted in the second succeeding taxable year, 
because of the wording of Section 204 (b) of the 
1921 Act. While it provides that the net loss “shall 
be deducted from the net income for the succeeding 
taxable year,” the amount of the excess “shall be 
allowed as a deduction in computing the net income 
for the succeeding taxable year.” It is arguable, 
therefore, that the excess of a 1921 net loss over 
1922 net income is deductible in computing net in- 
come of 1923, for purposes of this $2,000 credit, or 
in computing or increasing a net loss for 1923 for 
purposes of deduction in 1924 and 1925, successively. 
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Section 206 (f) of the Revenue Act of 1924 provides 
for the deduction of a net loss for 1923 “within the 
provisions of the Revenue Act of 1921,” so the ques- 
tion remains open. 

II—What Constitutes a Net Loss 

Sales of Capital Assets.—The original net loss 
provision, Section 204 of the 1918 Act, required that 
the net loss be the result of either (1) the operation 
of any business regularly carried on by the tax- 
payer, or (2) the sale of plants or other facilities 
acquired for war purposes. Under this provision, 
the Court of Claims held in Auburn & Alton Coal 
Co. v. U. S., 61 Ct. Cl. 438, that the statutory net loss 
did not include losses sustained on the sale by a 
corporation of capital assets not acquired for war 
purposes. Writ of certiorari was denied by the 
Supreme Court'on October 25, 1926. The 1921 Act 
removed the ambiguity on this point by expressly 
providing for the inclusion of losses sustained on 
the sale of capital assets used in the conduct of the 
taxpayer’s trade or business. Under Section 206, 
Revenue Act of 1924, capital losses may be deducted 
in determining a net loss by a taxpayer other than a 
corporation only to the extent of the capital gains; 
this section also contains specific provisions that 
the net loss should be applied first against ordinary 
net income of the subsequent year and only to the 
extent of an excess against any capital net gain in 
such year. Similar provisions are contained in 
Section 206, Revenue Act of 1926. 

Trade or Business.—Under all of the revenue 
acts, it was contemplated that only net losses sus- 
tained in a regular trade or business should be 
deductible in other years. In the case of corpora- 
tions, every transaction is presumably in the course 
of its trade or business and there is no reported 
decision of the Board disallowing a net loss deduc- 
tion to a corporation because sustained outside of 
its trade or business. In Appeal of Philip Kobbe, Inc., 
4 B. T. A. 663, an advertising corporation was al- 
lowed to include in the computation of its “net 
loss” a loss sustained on stock in a corporation en- 
gaged in a different line of business, which stock 
was purchased to help secure a contract from a 
prospective customer. 


On the other hand, the line has been very closely 
drawn in the case of individual taxpayers. Thus, 
in Palmer v. Commissioner, 4 B. T. A. 1028, an in- 
dividual, engaged in the business of promoting and 
financing mining corporations, was not allowed to 
include a loss sustained on the stock of such a corpora- 
tion which he had organized, helped to finance, and of 
which he was secretary and manager, on the ground 
that such stock was merely an investment. See also 
Wm. J. Robb v. Commissioner, 5 B. T. A. 827; Pabst 
v. Commissioner, 6 B. T. A. 843. In Gutman v. Com- 
missioner, 7 B. T. A. 500, the petitioner was not al- 
lowed to include the loss sustained on stock of a 
corporation, although he was its largest stockholder, 
devoted all of his time to its affairs and was its 
general manager at a substantial salary. These deci- 
sions are based on the legal distinction between a 
corporate entity and its stockholders, but it would 
appear that an individual as well as a corporation 
may purchase stock incidentally in the course of a 
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trade or business, though collateral to his main 
occupation. (See Van Etten v. Commissioner, 
C. C. H. Dec. 2903. Thus, an officer of a corpora- 
tion may purchase stock to help maintain his posi- 
tion or salary. Furthermore, if an individual is the 
sole or principal stockholder of a corporation and 
actively engaged in its affairs, a loss on the dis- 
position of such stock would seem to be within the 
spirit of the statutory net loss provisions and not 
without their exact language. Likewise, losses 
sustained on the disposition of stock should be in- 
cluded in the computation of net losses sustained 
by individuals engaged in the business of-organiz- 
ing, promoting or financing such corporations, even 
though not their sole business. Query, as to net 
losses sustained in regular trading on the stock 
exchanges. See I. T. 1818, II—2 C. B. 39; G. C. M. 
2463, VI—43—3481; Appeal of Harrington, 1 B. T. 
A. 11. 

There is no requirement in any of the Acts that 
the income, from which a net loss for another year 
is deducted, must be from a trade or business. 

Determination of Net Loss.—The 1918 Act simply 
provided that a net loss “when so resulting means 
the excess of the deductions allowed by law” (ex- 
cluding dividends in the case of corporations), over 
the sum of the gross income plus any interest re- 
ceived free from taxation. The Revenue Act of 
1921 provided that the net loss meant the excess of 
the allowable deductions over (1) the gross income; 
(2) tax-free interest (less interest disallowed) ; (3) 
the amount by which “the deductible losses not 
sustained in such trade or business exceed the tax- 
able gains or profits not derived from such trade or 
business”; (4) dividends allowed as a deduction to 
corporations; and (5) such portion of any depletion 
deduction as was based upon discovery value in lieu 
of cost. 

In Appeal of Schlesinger, 5 B. T. A. 943, the Board 
held that the term “deductible losses” was to be 
strictly construed and consequently that inheritance 
taxes, contributions and similar deductions not con- 
nected with the trade or business of an individual 
could not even be off-set against “the taxable gains 
or profits not derived from such trade or business” 
in determining the net loss. At the same time, how- 
ever, the Board held that Article 1601, Regulations 
62, was contrary to law in that it gave a double 
effect to deductible losses not sustained in the regu- 
lar trade or business. 

This effect was removed in the 1924 and 1926 
Acts by Section 206 (a) 1, which provided that 
not only losses but also other expenses not con- 
nected with the trade or business could be off- 
set against gross income not derived from the trade 
or business. 

III—Who Entitled to Take Net Loss 

Section 204 (c), Revenue Acts of 1918 and 1921, 
provided that benefit of the net loss provision 
“shall be allowed to members of a partnership and 
the beneficiaries of an estate or trust.” In Appeal 
of George M. Studebaker, 2 B. T. A. 1020, the Board 
held that the beneficiaries of a trust could not, un- 
der the 1918 Act, take directly in their individual 
returns, any deduction for a net loss sustained by 
the trust; but that a net loss sustained by a trust 
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in a trade or business was merely deductible in 
succeeding taxable years from the trust’s net in- 
come, thereby indirectly reducing the distributive 
shares of the beneficiaries. If the Board’s inter- 
pretation of section 204 (c) is sound, the action of 
Congress in changing the provisions in section 206 
(b), Revenue Act of 1924, so as to allow the benefit 
of the section “to an estate or trust” raises a ques- 
tion regarding its purpose. That this change was 
considered a matter of substance is shown by the 
following explanation given by Senator Smoot in 
his report of April 10, 1924, as chairman of the 
Committee on Finance, page 21, as follows: 

Section 206 (b). This subdivision corresponds to section 
204 (c) of the existing law. The existing law, however, grants 
the benefits of the net-loss section to the beneficiary of an 
estate or trust. The bill confines the benefits to an estate or 
trust because the beneficiary’s capital is not affected by a net 
loss of the estate or trust, and consequently he should not be 
entitled to a net loss in computing income for the subsequent 
year. If the benefit of the section is extended to the estate 
or trust itself, proper relief is given. (Our italics.) 

If the Board’s interpretation of the 1918 and 1921 
provision is correct, then the 1924 provision, which 
is also carried forward into the 1926 Act, may have 
the effect of limiting the deduction of net losses 
of estates and trusts to the extent of the income 
not taxable to the beneficiaries. There are appar- 
ently no rulings or decisions on this exact point and 
the regulations merely follow the language of the 
legal provisions. 

In any event, the net loss of a trust or estate, to 
be deductible in succeeding years, must have been 
sustained in the operation of a trade or business. 
In I. T. 1803, II—2 C. B. 36, the Department ruled 
that the estate tax could not be deducted in deter- 
mining the net loss of the estate. 

Although the 1921 Act did not expressly extend 
the benefit of the net loss provisions to members of 
a personal service corporation, the Department held 
that they were so entitled. I. T. 1655, II—1 
C. B. 128. 

The taxpayer who claims the net loss deduction 
must be the same taxpayer who sustained the net 
loss. In I. T. 1562, II—1 C. B. 33, the Unit refused 
to allow an estate to deduct a net loss sustained 
by a decedent in the taxable period ended by his 
death. Perhaps this ruling may be modified in view 
of the recent change of regulations, based on the 
decision of the Court of Claims in McKinney v. U. S., 
providing that upon the sale of property by an 
executor, the basis for determining gain or loss 
shall be that of the decedent. 

A corporation may not deduct a net loss sustained 
by a predecessor business operated as a sole pro- 
prietorship. A. R. R. 1597, II—1 C. B. 33. Close 
questions might arise as to the deduction of net 
losses of corporations which have subsequently 
gone into reorganizations, consolidations or merg- 
ers. In Appeal of White House Co., 2 B. T. A. 860, 
a corporation was not allowed to deduct the net loss 
of a predecessor corporation where the stockhold- 

ings were different and there was an intervening in- 
dividual ownership of the assets. 

Similarly, questions might arise as to the deducti- 
bility on a separate return of husband or wife of a 
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net loss shown on their joint return for the preced- 
ing year. Apparently, the Unit permits the deduc- 
tion on the joint return of a net loss sustained by 
either husband or wife in the preceding taxable year. 
I. T. 1514, I—2 C. B. 174. ; 

Affiliated Corporations.—Many difficult problems 
have arisen involving the allowances due to affili- 
ated corporations under the net loss provisions. 
Where a consolidated return has been properly filed, 
the statutory “net loss” is that computed on the 
basis of such return. Where the same affiliated 
group files consolidated returns for all years, such a 
consolidated net loss would of course be carried inte 
the consolidated return for the other year or years 
prescribed by the law. American Steel Co. v. Com- 
missioner, 7 B. T. A. 641. Where, however, the 
companies filing a consolidated return for one year 
are not exactly the same group filing a return for 
the next year, or where separate returns are filed 
for one year, many problems may arise. In L. O. 
113, I1I—2 C. B. 36, the Solicitor of Internal Rev- 
enue undertook to lay down the governing prin- 
ciples, namely, that each corporation must be con- 
sidered a separate taxpayer in each year and that no 
corporation in an affiliated group could take advan- 
tage of a previous “net loss” unless it had con- 
tributed thereto and then only to the extent of its 
proportionate share therein, Thus, if A and B cor- 
porations were affiliated for the year 1921, with a 
net loss due entirely to the operations of B Com- 
pany, a subsidiary whose entire stock was owned 
by A Company, and B Company were dissolved on 
December 31, 1921, the A Company would not be 
allowed to deduct the consolidated net loss from its 
income for the calendar year 1922. Yet the deduc- 
tion could be taken if B Company were merely 
continued in existence during 1922 without operat- 
ing at all. See I. T. 1386, I—2 C. B. 32. 

Conversely, if A and B corporations were not 
affliated during the year 1921, but were affiliated 
in 1922, a net loss sustained by B Company in 1921 
would be allowed as a deduction from the con- 
solidated net income for 1922 only to the extent of 
the net income of, B Company included in such re- 
turn. However, if the operations could be adjusted, 
even arbitrarily, so that B Company would make a 
net income sufficient to cover its previous net loss, 
the deduction could be taken on the consolidated 
return. This suggests a good second-hand market 
for corporations with a record of net losses for 
preceding years. 

While this exact point has not been raised in any 
of the Board’s decisions to date, it is quite possible 
that it will allow a consolidated group to take full 
advantage of net loss deductions to which any of the 
affiliated corporations are entitled, irrespective of 
the proportionate net income of such corporations, 
in view of the theory of unity in the determination 
of consolidated income and invested capital adopted 
by the Board in a number of its recent decisions. 
See Appeal of H. S. Crocker Co., 5 B. T. A. 537; 
Appeal of Farmers Deposit National Bank, 5 B. T. A. 
520. When it is considered that the allocation of 

(Continued on page 432) 
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Installment Sales in Their Relation 


to Business and ‘Taxation 


By JoHN J. LANG* 


HE widespread use of installment selling has 
"[ brought to the forefront the importance of cor- 

rect accounting, and the taxation of income has 
focused the attention of the business man upon the 
question of profits on this class of sales, especially 
with respect to determining when profits are 
realized. 

It was recognized early in the administration of 
the Federal income tax law that the determination 
of income on installment sales on the cash receipts 
and disbursements basis or the ac- 
crual basis would not be strictly in 
accord with the facts, nor equita- 
ble. No specific reference to in- 
stallment sales was made in the 
revenue acts prior to 1921. The 
Revenue Act of 1921 carries in Sec- 
tion 202 (f) a negative principle 
providing that “nothing should be 
construed to prevent the taxation 
of that portion of any installment 
payment representing gain or profit 
in the year in which such payment 
is received.” 

Prior to the enactment of the 
Revenue Act of 1921, Article 42 of 
Regulations 45 was amended, Oc- 
tober 20, 1920, by Treasury Deci- 
sion 3082, making provision for re- 
porting of profits on cash collec- 
tions. It is easy to see that in this 
legislation there is clear recogni- 
tion that an installment sale does 
not involve a realization of profit 
to the extent of the difference be- 
tween the amount of the installment sale as com- 
pared with the cost, until the cash for that install- 
ment sale has been collected. In other words, the 
creation of a claim against the purchaser does not 
necessarily involve the realization of a profit to the 
seller. The attitude of the courts in this matter is 
indicated by a decision handed down some time 
prior to the Treasury Department decision noted 
above. On September 8, 1920, the United States 
District Court for the Western District of Louisiana, 
U. S. v. Christine Oil and Gas Company, (269 Fed. 
458), in dealing with promises to pay in install- 
ments, the balance of the purchase price for the 
sale of oil leases, made the following statement: 

Where the effect of the transaction is a mere promise to 
pay something and not an actual payment, it cannot be said 
to be income, until it has been actually received and is not 
subject to be taxed as such until its actual receipt. 

It was not until the passage of the Revenue Act 
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of 1926, under date of February 26, 1926, that there 
was any definite legislation in the Federal income 
tax providing for a method of taxation of profits on 
installment sales, and Section 1208 provided for 
making the provisions retroactive so as to apply to 
all revenue acts from 1916. With the passage of the 
Revenue Act, the Treasury Department proceeded 
to draft regulations for the reporting of profits on 
the installment plan, but it was not until August 27, 
1926, that Treasury Decision 3921 was promulgated. 
This Treasury decision, also retro- 
active to 1916, naturally carried 
with it numerous changes from the 
Regulations previously in effect, 
taking into consideration the vari- 
ous types of installment sales. It 
really constituted the first authori- 
tative statement of the requirements 
to be met, with respect to install- 
ments sales in income taxation. This 
treasury decision was subsequently 
published almost without change 
as Articles 42 to 46 of Regulations 
69. That the regulations did not 
cover all of the cases and condi- 
tions under which installment sales 
were being made, can be easily 
seen by the number of decisions 
rendered on specific cases since the 
promulgation of the regulations. It 
is recognized that the present pro- 
visions do not adequately meet the 
requirements of installment selling 
and that this subject will require 
further consideration in the income 
tax law. 

Mr. Charles D. Hamel, general counsel and chief, 
Division of Simplification, in a communication ad- 
dressed to the Joint Committee on Internal Rev- 
enue Taxation, with respect to the points to be con- 
sidered for possible changes in the law and ad- 
ministrative practice, has made the following com- 
ment in regard to installment sales: 

A most vexatious problem from the standpoint of the 
Treasury and certain classes of taxpayers, in recent years, has 
been the taxation of installments sales, particularly with ref- 
erence to double taxation. Careful inquiry should be made 
to ascertain whether the present system is satisfactory. 

In any consideration of installment sales it will 
be necessary, at all times, to keep in mind the legal 
documents that are used to effect the sale, transfer 
the title, protect the vendor, and evidence the in- 
debtedness; also with respect to income tax, there 
must be determined the following points: 

(1) What constitutes income for taxation; 

(2) What method of accounting may be regularly 
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employed by the taxpayer to clearly reflect his in- 
come on installment transactions; 
(3) What constitutes an installment sale. 


What ConStitutes Income 


Section 213 of the Revenue Act of 1926 states 
that gross income includes gains, profits, and in- 
come derived from trade, business, commerce or 
sales or dealings in property, whether real or per- 
sonal, growing out of ownership or use of or in- 
terest in such property. 


The amount of all such items shall be included in the gross 
income for the taxable year in which received by the taxpayer 
unless under methods of accounting permitted under Subdivi- 
sion (b) of Section 212, any such amounts may be properly 
accounted for as of a different period. 

Section 212 (b) provides as follows: 

The net income shall be computed upon the basis of the 
taxpayer’s annual accounting period * * * in accordance 
with the method of accounting regularly employed in the 
books of such taxpayer * * * if the method employed does 
not clearly reflect income, the computation shall be made in 
accordance with such methods as in the opinion of the Com- 
missioner does clearly reflect the income. 


Article 23 of Regulations 69 provides that “ap- 
proved standard methods of accounting will or- 
dinarily be regarded as clearly reflecting income”; 
also that (1) income will not be clearly reflected 
unless all items of gross income and all deductions 
are treated with reasonable consistency; that (2) 
all items of gross income shall be included in the 
gross income for the taxable year in which they 
are received by the taxpayer and deductions taken 
accordingly unless in order to clearly reflect income 
such amounts are to be properly accounted for as of 
a different period; that (3) where it is necessary to 
take an inventory—no accounting in regard to pur- 
chases and sales will correctly reflect income except 
an accrual method. 

The test, that gains, profits, income must be ac- 
tually received, that it must be actual and realized 
income, is laid down in the sections and article 
quoted. That in order to constitute receipt, the in- 
come need not be actually in the physical possession 
of a taxpayer, is laid down in Article 23 of Regula- 
tions 69, which states: 

A taxpayer is deemed to have received items of gross in- 
come which have been credited to or set apart for him with- 
out restriction. 

What Method of Accounting Clearly Reflects 
Income 


At the introduction of the income tax law in the 
United States, the basis of reporting income was on 
a cash receipts basis, the inadequacy of which was 
early recognized, and provision was duly made for 
reporting on the accrual basis. As a result of this, 
two fundamental plans of accounting were recog- 
nized by the Treasury Department, namely, (a) cash 
receipts and disbursements basis, (b) accrual basis. 

The definition of the cash receipts and disburse- 
ments basis has been concisely stated by the Board 
of Tax Appeals in its decision in the Appeal of the 
Consolidated Asphalt Company, Docket No. 124, 
handed down November 4, 1924, as follows: 

The use of the cash basis means that the net income must 
be determined by including all of the gross income actually 


received and deducting only the amount actually paid out. It 
would be obvious distortion to return only the gross income 
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actually received and deduct therefrom both the amounts paid 
out and the payments anticipated. For general business pur- 
poses the cash receipts and disbursements basis of reporting 
income will not be satisfactory in that the net income will not 
be clearly shown. 


The accrual basis of accounting has also been 
concisely defined by the Board of Tax Appeals in 
the decision in the Appeal of W. F. Buck Mercantile 
Company (6 B. T. A. 285): 

The accrual method of accounting requires that at the end 
of every accounting period all income which has been earned 
must be accounted for as income accrued in that period. This 
is true notwithstanding that the income was not due and will 
not be collected until some future date. 

While the accrual basis of accounting was satis- 
factory for determining the income of ordinary busi- 
ness concerns, extending credit for short periods of 
time, it was early recognized that neither the cash 
basis nor the accrual basis would be satisfactory for 
determining income on installment sales. 

What Constitutes an Installment Sale 

The Revenue Act of 1926 divides installment sales 
into four general classes: 

(1) Sales by persons regularly selling or dispos- 
ing of personal property on the installment plan. 

(2) Casual sale or disposition of personal prop- 
erty for price exceeding $1,000.00 when the initial 
payment does not exceed 25 per cent. 

(3) Sale of real property when the initial pay- 
ment does not exceed 25 per cent. 

(4) Deferred payment sales—that is, where the 


initial payment in cash or property exceeds 25 per 
cent of the sales price. 

If a sale falls under any one of the first three 
classes, it is provided that the taxpayer “may return 
as income therefrom in any taxable year that por- 
tion of the installment payment actually received 
in that year which the total profit realized or to be 
realized when the payment is completed, bears to 
the total contract price.” 

In principle, this plan is based upon the theory that each 
dollar of cash collected represents and consists of two parts 
(1) a return of a portion of the taxpayer’s capital and 
(2) a return of a portion of the profit. While this basis 
recognizes that in the case of installment sales, the profit is 
not necessarily realized at the date of sale or at the time of 
transfer of title, and while it results in deferring part of the 
profit on the installment sale, it does not provide for the tax- 
payer whose basis of accounting for installment sales is on 
the theory that all of the cash payments are applied to the 
capital, until such time as that has been returned, after which 
subsequent payments represent profits and would be so re- 
turned. 

In setting an arbitrary 25 per cent as the dead-line for the 
purpose of determining whethér a sale does or does not come 
within the provisions of an installment sale, it would seem 
that the legislation is unduly restrictive. Where the business 
concern has a tendency to be conservative in its policy on 
installment sales, by exacting a cash payment in excess of 
25 per cent to make the buyer feel that he owns a consider- 
able interest in the purchased property, and otherwise retains 
all of the features of installment selling, it is deprived of 
reporting on this basis. Fundamentally the real reason for 
deferring a part of the profit on installment sales is based 
upon the fact that this profit will not be collected until some 
subsequent period; that the payment extends over more than 
one accounting or taxable period after the date of the sale. 
If this condition exists with respect to certain sales, it does 
not seem reasonable to deprive the taxpayer of the install- 
ment basis merely because the initial payment exceeds the 
25 per cent of the sale price. 

The Century Dictionary defines “installment” as: “A 
partial payment on account of a debt due; one of several 
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parts into which the debt is divided for payment at different 
times; as, to pay for purchase by or in installments; to sell 
goods on installments (that is, on condition of taking pay by 
installments, sometimes with a stipulation that in default of 
payment of an installment the seller may retake the goods and 
keep by way of forfeiture what has been paid).” 

The “installment plan” is defined as “a system adopted by 
some traders in substantial articles, such as furniture, sew- 
ing machines, pianos, etc., by which the seller retains the 
ownership until payment, and stipulates for the right to re- 
take the article, without return of some or any part of what 
has already been paid if the buyer makes default in any in- 
stallment.” 

It has been shown that income can be taxed only when 
actually realized and that it is only actually realized when 
received. In an installment sale this income is realized in 
several accounting and taxable periods. This, therefore, should 
be the test of any installment sale and not the arbitrary initial 
payment (including payments during the taxable year) of 25 
per cent of the sales price. Including the payments received 
during the taxable year as part of the “initial payment” was 
not promulgated until the enactment of the Revenue Act of 
1926 on February 26, 1926, so that what might have been an 
installment sale under regulations in effect prior to that date, 
has by the change been taken out of that classification, although 
— was no change in the relationship between vendor and 
vendee. 


Part I—Real Property 


The disposition of real property on the installment plan 
covers a large portion of installment selling and involves the 
longest extended period of payment. Sales of real property 
are, by Article 44 of the Regulations 69, divided into two 
classes when considered with respect to the terms of sale: 
(1) Sales of property on the installment plan that is, 
sales in which the payments are received in cash or property 
other than evidences of indebtedness of the purchaser during 
the taxable year in which the sale is made, do not exceed 
one-fourth of purchase price. (2) Deferred payment sales 
not on the installment plan, that is, sales in which the pay- 
ments received in cash or property other than evidences of 
indebtedness of the purchaser during the taxable year in which 
the sales are made, exceed one-fourth of the purchase price. 

Both classes of sales include agreements of purchase and 
sale which contemplate that transfer is not to be made at the 
outset but only after all, or a substantial portion of purchase 
price has been paid, and secondly, sales where there is an 
immediate transfer of title, the vendor being protected by 
mortgage or other lien as deferred payment. In connection 
with these types of sales, the following general conditions are 
laid down. 


Existing Mortgages on Property 


Regulations provide that these mortgages are not to be con- 
sidered as a part of the (a) initial payment (b) total contract 
price (c) price paid, whether in the sale the property is merely 
taken subject to the mortgage or whether the mortgage is 
assumed by the purchaser. 


Commission and Selling Expenses 


Commission and selling expenses are not to be deducted or 
taken into account in determining the initial payment, total 
contract price, or purchase price when either paid or incurred 
by the vendor. These provisions apply to sales coming under 
installment group 1, and to group 2, deferred payment sales 
not on the installment plan. - 


Real Property—lInstallment Sales 


Article 45 provides a basis of returning profits on realty 
sold on the installment plan as follows: 

“The vendor may return as income from such transactions 
in any taxable year that proportion of the installment pay- 
ments actually received in that year which the total profit 
realized or to be realized when the property is paid for bears 
to the total contract price.” 

Following this provision, however, it is stated that if the 
vendor chooses as a matter of consistent practice to return 
the income from installment sales on the straight accrual or 
cash receipts and disbursements basis, such a course is per- 
missible, and the sales will be treated as deferred payment 
sales not on the installment plan. Considering these two pro- 





THE NATIONAL INCOME TAX MAGAZINE 409 














































visions, it would seem that the taxpayer is afforded three bases 
of reporting income from installment sales: (1) Straight 
accrual; (2) Cash receipts and disbursements basis; (3) In- 
stallment basis. 

The taxpayer reporting on the straight accrual basis would 
consider the sale as a closed transaction and all of the income 
would be reported at the time of making the sale, which is 
also the basis contemplated in connection with deferred pay- 
ments not on the installment plan. Returning the income on 
the basis of cash receipts and disbursements basis, the tax- 
payer would confine himself to the consideration only of cash 
received as a basis of returning his income, under which plan 
before any income would be returned, the entire capital in- 
vested in the property sold would have to be returned through 
installment payments. Ii it is the intention of the Treasury 
Department to’so allow the reporting of income on install- 
ment sales, this should be clearly stated so that there can be 
no misconception as to this provision of the regulations. The 
effect of these provisions on specific cases will be considered 
for the purpose of showing the application thereof and their 
relationship to the accounting features involved in the report- 
ing of these transactions in the books of account. 

Case 1 
Vendor’s sales price to purchaser............... $10,000.00 
Consisting of — 

Vendee’s initial payment............ $2,000.00 
Two collections of $50.00 per month.. 100.00 

——_ 2,100.00 
First mortgage of purchaser due in three years.. 5,000.00 
Second mortgage of purchaser due in five years 


($3,000.00 less payments of $100.00)......... 2,900.00 
IGEN NE eM RE TI wis cleo ts ices wciewWiysinieoee ee $10,000.00 
Cost of ‘property to VendOF. . 0... ceiscecsseeoee 8,000.00 
Proltts: ta0he Caras. 5.5. ccs. o ocevcweees cock $ 2,000.00 
Commission and selling expenses 

C5. Ber Cent OF GRIES BEIGE) 5 oo. .55. scenes ne $ 500.00 


On the straight accrual method of reporting income the 
profit on the transaction would be: 


oR EI Sica oid.) A ENS ie, See ORE RICE 7 $ 2,000.00 
ben: “GUNNER SS Sis !s Soot ics osc ewisawales 500.00 
ES 6s nck bts edeh dbaee bakes neat $ 1,500.00 


On the basis of cash receipts and disbursements method of 
accounting, the entire collections for the period, amounting to 
$2,100.00 would be considered as representing a return of part 
of the cost of $8,000.00 and there would, therefore, be no 
profit reported during the entire taxable period or subsequent 
periods, until such time as the entire $8,000.00 of cost had 
been returned through installment collections. It is obvious 
that the five per cent commission payment ($500.00) would 
necessarily have to be taken out of the installment collections 
and could not be considered as a loss during the current tax- 
able period, but would have to be used to reduce the install- 
ment collections during the year applicable to the return of 
cost, so that the net collections applicable to the reduction 
and return of cost would amount to $1,600, yet this procedure 
is not clear under the present regulations. 

Under the installment plan the profits would be determined 
as follows: 

Initial payment (includes collections during the 





WED © iid us ccc bo cue ar eek Gs ee peenesa ss rales $ 2,100.00 
De a WHI, bn 55s 55 NA is Re 6 00s 10,000.00 
| Ee re Pre oe 10,000.00 

$ 2,000 
Profit computation: ............ $2,100 X = $420.00 
10,000 


From this profit of $420.00 would be deducted the commis- 
sion payment amounting to $500.00 to show a loss during the 
taxable year of $80.00. This treatment of commissions for 
the sale of real estate is provided for in I. T. 2305, V-39-2917 
as follows: 

“Dealers in real estate should deduct commissions paid for 
the sale of real estate as a business expense for the year in 
which paid or accrued, in accordance with the basis on which 
their books are kept.” 

In the same ruling, in the case of persons not engaged in 
the real estate business, the amount of commissions may be 
offset against the selling price, in determining the amount of 
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gain or loss realized from such sales and in the case of in- 
stallment sales, in determining the percentage of profit in each 
installment which is to be included in gross income. Under 
the method of calculating the installment profit as illustrated 
in I. T. 2340, VI-10-3128 the calculation would be: 





RUN  OUNIIIENE eC os eves ee te sedeedanens $ 2,100.00 

pe er eer ee ee 10,000.00 

I IE on ih ee ea etel eae nses 10,000.00 
$ 1,500 

Profit computation ............ 2,100 X = $315.00 
$10,000 


From this it will be noted that the profit to be reported in 
this case would be greater by $395 than in the case of the 
taxpayer not in the real estate business who, as illustrated, 
would show a loss of $80. Here is illustrated the possibility 
that, owing to the insufficiency of cash collections during the 
first taxable year, the accounts of the dealer in real estate 
would show a loss, which can be avoided by making the cost 
of selling a charge against profits to reduce the profit per- 
centage to be applied against the cash collections, which method 
is followed in the case of the taxpayer not regularly engaged 
in the real estate business. It seems that there should be ne 
real reason for the distinction between the two classes oi 
taxpayers. 


Disposition of Purchaser’s Obligations 


In connection with the above and with previous illustra- 
tions, consideration must be given to the handling by the real 
estate dealers of any first and second mortgages of the pur- 
chaser received in the sale. It will be noted that the second 
mortgage may, and generally does, mature after the first mort- 
gage. As a matter of financing the real estate dealer may 
use the first mortgage as collateral for notes payable at the 
bank. 

It is recognized by the Treasury Department that this pro- 
cedure does not involve receipt of any installment payments 
upon which tax is to be returned by the real estate dealer. 
The Treasury Department has held, however, in I. T. 2339: 
VI-9-3123, that the conversion of the vendee’s mortgages dis- 
counted at the bank or sold to some other third party during 
the year in which the sale was made, made the amount a part 
of the initial payment for the purpose of determining the 
classification under which the sale falls. Applying this prin- 
ciple to the illustration used herein, a conversion of the first 
mortgage of the purchaser, due in three years, sold to some 
third party, carrying the real estate dealer’s unqualified en- 
dorsement, would require the cash received from such first 
mortgage to be considered as part of the initial payment al- 
though the vendee did not make any liquidation of the mort- 
gage and the real estate dealer in making ‘the endorsement 
assumes the liability incident to such endorsement. (Case l-a) 
and (Case 1-b). It must also be considered that at the time 
of making the endorsement the real estate dealer still holds 
the vendee’s secnod mortgage, due in five years, so that if the 
real estate dealer is to protect his interest and equity in the 
second mortgage, it will be necessary for him to make arrange- 
ments or to be ready to take up the first mortgage due at the 
end of three years. From a business standpoint there is no 
real difference in this second case from that in which the 
real estate dealer had used the first mortgage as collateral at 
the bank. In making the sale of the mortgage to a third 
person, with recourse, the real estate dealer was adding his 
credit standing. Either of these two plans is a temporary 
financial expedient, and no actual installment payments are 
received from the purchaser who continues to make his pay- 
ments on the second mortgage with the probability that after 
the payment of the second mortgage, the first mortgage will 
be likewise paid off in installments. In view of this, it is 
held that where the real estate dealer is liable for endorse- 
ment on any of the purchaser’s mortgages, no installment 
collections are received for any cash realized from such pur- 
chaser’s mortgage until the liability“ for endorsement ceases to 
exist, especially if the real estate dealer holds any mortgage 
liens, junior to the mortgage liens disposed of. 

That it is necessary to recognize and distinguish between 
the disposition of the vendee’s securities without any liability 
of the vendor, and that disposition where the vendor is con- 
tingently liable, is recognized by the Board of Tax Appeals, 
and will be brought out by considering a modification of case 
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one (1) involving the existence of mortgages at the time of 
sale of the property. 


Case 2 
Initial payment ($2,000.00 plus) installment on 
Bee eas ZF GE BOO «ons ccs cccsecscecss $ 2,100.00 


lst mortgage due in 3 years assumed by purchaser 5,000.00 
2nd mortgage of purchaser due in 5 years pay- 





able in installments of $50.00 per month....... 2,900.00 
$10,000.00 
Cost to vendor: 
tga atc aca pps ag! oleh $3,000 
Mortgage against property........... 5,000 8,000.00 
AE I aly and Sea EI ee A a a fe oi eee Rt eine $ 2,000.00 
Basis of profit computation: 
IE, MUI «sca chit acini gmarei batetn semaaihe $ 2,100.00 
Mortgage assumed by purchaser (not considered) 
GA RTE | CANIN Wied oi heig hos ce dmes cmidg ee eees 3.900.00 
OT TE Te E $ 5,000.00 
Profit calculation 
$2,000 
LE FE MER ccaihte tie daneka deb event aenadt $ 840.00 
$5,000 


The authority for the omission of the amount of the mort- 
gage in the determination of the profit on the installment sale 
is a provision in Article 44 of regulations 69, reading as fol- 
lows: In the sale of mortgaged property the amount of the 
mortgage, whether the property is merely taken subject to 
the mortgage or whether the mortgage is assumed, by the 
purchaser, shall not be considered as a part of the initial 
payment “or of the total contract price” but shall be in- 
cluded as part of the “purchase price” as those terms are used 
in Section 212 (d), Articles 42 and 45 and in this Article. 

From this it will be noted that the Treasury -Department 
makes no distinction between property taken subject to the 
mortgage or whether the mortgage is assumed. That this 
opinion is not held by the Board of Tax Appeals is indicated 
in the decision rendered in the Appeal of the Dalriada Realty 
Company, Docket No. 5275, December 23, 1926, 5-B.T.A. 905. 

“The Commissioner has promulgated his regulations for the 
enforcement of the above provisions of the Statute. These 
are embodied in Articles 42-46 inclusive, of Regulations 69, 
and included, together with the rules laid down in the Act 
for computing income from installment sales, a construction 
of the terms ‘initial payments,’ ‘total contract price,’ and 
‘purchase price.’ There the Commissioner has ruled that in 
the sale of mortgaged property the amount of the mortgage, 
whether the property is merely taken subject to the mortgage 
or whether the mortgage is assumed by the purchaser, shall 
not be considered as a part of the ‘initial payments’ or of 
the ‘total contract price,’ but shall be included as a part of 
the ‘purchase price. While we express no opinion as to 
whether the rule laid down in the Commissioner’s regulations 
may be properly applied to and generally followed in all cases 
involving sales of real property on the installment plan, we 
believe that his construction of the terms ‘initial payments,’ 
‘total contract price,’ and ‘purchase price,’ and the rule for 
computing the income from installment sales to be returned 
in any taxable year, as they are laid down in the regulations, 
are, when applied to the facts in this particular case, and 
considered in the light of the intent and purpose of the Con- 
gress in enacting the provisions of Section 212(d) of the 
Revenue Act of 1926, both equitable and legally sound.” 

From this it is evident that the Board of Tax Appeals is 
in accord with the Bureau as to the construction of the terms, 
‘initial payment,” “total contract price,” and “purchase price,” 
and the basis of determining the profit where the mortgage is 
assumed by the purchaser, but express no opinion as to the 
Commissioner’s regulations with respect to the sale of prop- 
erty where the property is merely taken subject to the mort- 
gage. In the illustration used in this treatise, where the mort- 
gage is assumed by the purchaser (B), it would mean that 
the original mortgage given by the present-vendor (A) pay- 
able to (C) would have been liquidated by a new mortgage 
being written up and executed by the present purchaser (B) 
payable to (C). In this way it will be seen that the liability 


(Continued on page 431) 












Recent Developments in Statute of 
Limitations and Waiver Muddle 


By GerorGE M. Morris AND J. Harpy PAtren* 


PART Il 


N THE first installment of this article’ considera- 
| tion was given to the attitude of the Commissioner 

of Internal Revenue recently expressed in I. T. 
2332. The Commissioner’s announcement was that, 
because of the inhibition contained in Section 1106 (a) 
of the Revenue Act of 1926, all refund claims will 
be rejected by the Treasury Department which are 
predicated on the ground that the statute of limitations 
barred collection at the time it was made. A related 
policy of the Commissioner is that no abatements 
will be made of unpaid taxes, theoretically rendered 
unassessable or uncollectible by the running of the 
statutory period, where taxpayers and sureties have, 
prior to the enactment of the 1926 Revenue Act and 
the falling of the bar of the statute, posted bonds 
for the tax with collectors. The expected court actions 
by the government upon these bonds present a new 
and engaging field of Federal tax litigation. 


Suits on Bonds After Running of Statute 
of Limitations 


When taxpayers and sureties are defendants in a 
suit by the United States on a bond, can they suc- 
cessfully plead the running of the statute of limitations 
on assessment and collection of taxes as provided for 
in the 1918, 1921, 1924 and 1926 Revenue Acts? One 
tribunal has recently issued an opinion relating 
to this question, one which is bound to be finally 
threshed out in the Supreme Court. The case of the 
Gray Motor Company, et al., v. United States* was a 
suit on a bond conditioned for payment of 1919 
income taxes. The District Court sustained demurrers 
to the answer which, inter alia, set out the statute of 
limitations. In affirming the ruling of the lower court 
the Circuit Court of Appeals stated, with reference 
to the plea that collection of the tax was barred, “That 
to contest the amount of tax found to be due by the 
Commissioner in this proceeding would be to permit 
a collateral attack upon the assessment, something not 
countenanced by the law.” Examination shows that 
the opinion, however, was mere dictum. What the 
court found was that the suit had been instituted before 
the expiration of the five-year collection period, hence 
there was no factual merit in the plea that the-limita- 
tion had run. 

It has been contended that the case of Mendes & 
Company v. Bowers, Collector,* involves the question 
of suit on a bond. Here the taxpayer, before the 
limitation on collection became effective, had deposited 
Liberty Bonds with a bank to protect the liability of 

*Members of the Washington, D. C., Bar. 

1See page 366 of the 1927 October issue of THE NATIONAL 
INCOME Tax MAGAZINE. 

2Cum. Bul. VI-39-6. 

3(C, C. A. 5th Cir, 1927) 16 Fed. (2nd) 367, 5 A. F. T. R 


6462, C. C. H. 1927 Unabridged Service, p. 7136, Fed. Ct. Serv- 
ice. n. 6709. 





4(S. D., N. Y., July 28, 1927) not yet reported, C. C. H. 1927 
Unabridged Service, p. 7466, Fed. Ct. Service, p. 7664. 
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the collector to the government. Thereafter the tax- 
payer voluntarily paid the tax and the bonds were 
surrendered to him. On the taxpayer’s suit against 
the collector, to recover the payment made after the 
five-year period, judgment was denied to him. The 
court found that the taxpayer “paid the tax knowing 
that the bonds would not be returned voluntarily unless 
the tax was paid.” The case is cited for the propo- 
sition that by posting the Liberty Bonds as security 
the taxpayer made a new contract with the collector, 
which was an obligation outside that for tax, and, as a 
consequence, the limitation on collection of the tax had 
no relation to this new contract and could not be 
interposed. This is a far stretch. What took place 
was that to get the bonds back the taxpayer paid the 
tax. The consideration for their release was the 
payment. The court so stated and refused to let 
the taxpayer “have his cake and eat it too.” 

From these brief analyses it should be clear that 
in neither the Gray Motor Company nor the Mendes 
& Company cases have we any authoritative holding 
on the extent to which the defendant, in a suit upon 
a bond given for taxes, may plead the operation of 
the limitation on the collection of the tax bonded. 

In considering the statute of limitations as a defense 
to governmental suits on bonds, special consideration 
must be given to the particular type of bond involved 
in each case. The Department has never, as in the 
case of waivers, issued regular bond forms. Conse- 
quently, collectors have drafted their own bonds with 
the result that the Bureau is the possessor of un- 
numbered instruments of varied terms and conditions. 
Most Federal tax bonds, however, are double or con- 
ditional bonds, i.e., they consist of two parts: (1) the 
obligation, and (2) the condition. The nature of the 
defense of the statute of limitations to a suit on a 
bond depends largely upon the exact wording of the 
condition. The bond filed in the Gray Motor Com- 
pany case (set out in full on the next page) contains 


5(1) If upon denial of said claim on the part of the Taxpayer 
Company, and final determination of correct liability of said com- 
pany, for said taxes, refuses to make payment then demanded 
by the Collector of Internal Revenue, the Blank Trust Company 
undertakes and agrees to deliver to the Collector of Internal 
Revenue at * * *, the above mentioned bonds upon demand there- 
fore by the said Collector of Internal Revenue, which the said 
Taxpayer Company authorizes and directs said bank to so deliver. 

(2) Now, therefore, if John Doe, Collector of Internal Revenue, 
shall release and surrender the said bonds of the said Taxpayer 
Company, and the principal, or sureties, either or both shall pay 
to said Collector so much of the amount of the claims as is not 
abated, together with penalties and interest thereon as provided 
by Law, then this obligation shall be of no effect. Otherwise 
it shall remain in full force. 

(3) The condition of the above obligation is such that, if the 
said Taxpayer Company will indemnify the said John Doe, as 
collector aforesaid, or his successor in office against all loss, cost, 
damage, and expense to which he may be put by reason of hav- 
ing allowed the said Taxpayer Company to withhold the payment 
to him, as such collector, of the sum of $100,000, claimed of it 
under the War Revenue Act of 1917, pending the filing, by said 
Taxpayer Company of additional facts and information in sup- 
port of a claim for the abatement of said amount heretofore filed 
by it, then this obligation to be null and void, otherwise, to be and 
remain in full force and effect. 
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FORM OF WAIVER FOR USE OF INDIVIDUALS AND FIDUCIARIES 


residing at 


hereby consent to an assessment of any and all income taxes is- 
posed by Section 2 of the Act of October 3, 1913, shown or found 
to be due on the basis of ay net income received from all tazable 
sources during the tax year 1913, with any and all penalties at- 
teaching to or on account of said taxes; and I hereby waive any 
statutory limitation as to the time in which liability for tazes 
and penalties should have been discovered. 


frseph) Lk 


Date, Bree mete 9409 “yrs 


CONSENT FIXING PERIOD OF LIMITATION UPON ASSESEKEET 
AND COLLECTION OF INCOME AND PROFITS Tax 
For Husband and Wife When Income is Readjusted 


10, 192 4 
suance of the prgvisions of existing Internal Revenue 


» & taxpayer of 


esioner 
ro ~ consent and agree as 


That the amount of any income, excess profits, or war-profit 
taxes Gue under any return sade by or on behalf of the above- $ 
taxpayer for the years 2 ae » under ex- 
isting acte, or under pr Tevenue acts, by F 


aes any read- 
just@ent of the tax lisbility of. 


With respect to income received by 


ot,- may eseces 
— et any time, irrespective of any period of lisite- 


WAIVER AND BOND SPECIMENS 


(UPPER CENTER) Specimen of early waiver in use under 1913 Revenue Act. (UPPER LEFT) Specimen of printed 
form of assessment waiver in use under the 1924 Revenue Act, and (UPPER RIGHT) a specimen of a similar form in use 
under the 1926 Revenue Act. (LOWER CENTER) A novel form of unlimited waiver for husband and wife cases. (LOWER 
LEFT) Facsimile of the unlimited 1917 waiver involved in the much discussed case of Toxaway Mills v. U. S. (LOWER 
RIGHT) A verbatim copy of the bond involved in the case of Gray Motor Company, et al., v. U. S. 
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an example of a rather inclusive condition. Other 
conditions are listed in the footnotes.® 

In a few cases bonds have been given after the statu- 
tory bar on assessment or collection had taken effect. 
In such cases the defendants can plead that there was 
no consideration for the giving of the instrument, since 
the liability of the taxpayer had been previously 
extinguished under the language of that speculative 
provision of the 1926 Revenue Act, Section 1106. If 
the first part of the first sentence in subdivision “(a)” 
of that section means what it says and no more, i.e., 
“The bar of the statute of limitations against the 
United States in respect of any internal revenue tax 
shall not only operate to bar the remedy but shall 
extinguish the liability; . . . ”, then this defense 
would certainly seem to be valid. 

Of course, where principals have, after the filing 
of the bond, and without the consent of the sureties, 
executed waivers, extending the dead line on collection, 
which the Commissioner has accepted, the surety is 
released. This conclusion is based on the well settled 
rule that if a creditor, without the consent of the 
surety, gives time to the principal debtor, he discharges 
the surety.® 

What is the situation in those cases where the con- 
dition of the bond is that the bondsmen will pay the 
tax if the taxpayer does not? When suit is brought 
upon the bond the action is upon the contract, not 
upon the assessment. In such an action it would seem 
that the surety could successfully raise the bar of the 
statute of limitations running against the liability of 
the principal for the tax. This is sound because the 
surety’s undertaking guaranteed the payment of the 
tax as distinguished from the payment of a sum of 
money. If there is no tax, there is no obligation on 
the surety. 

In the usual bond the condition, so the Commis- 
sioner maintains, may be construed as a new promise 
to pay, not taxes, but a sum of money. It is with 
this general type of bond that we are most concerned. 
The problems can be best discussed by considering 
the case of United States v. John Barth Company, 
et al., now awaiting decison by the Circuit Court of 
Appeals for the Seventh Circuit.’ 

The taxpayer and a surety company in 1919 de- 
livered to the collector an abatement bond against an 
additional assessment of 1918 taxes> The condition 
of the bond was “that if the principal shall on notice 
and demand by the collector duly pay any part of such 
tax found by the Commissioner to be due . . . and 
shall otherwise well and truly perform and observe 
all the provisions of law and the regulations then_this 
obligation is to be void, but otherwise to remain in 
full force and virtue.” More than five years after 
the return was filed, the Commissioner made his final 
determination and the collector demanded payment. 
On being refused payment the government instituted 
suit against the taxpayer and the surety company. 
They demured to the complaint on the ground that 
the statute of limitations barred the action. The de- 


6The basis for this rule is that if a creditor bars himself from 


suing the peer. by extending the latter’s time for perform-- 
i 


ance, he likewise bars himself from pursuing the principal indi- 

rectly by suing the surety. For this reason, and because his right 

of subrogation is rendered ineffective, the surety is discharged. 
7Docket No. 3885, argued October 13, 1927. 
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murrer was sustained without a written opinion and 
the government appealed. 

The gist of the Commissioner’s argument is that 
the suit is not for the collection of taxes, but is an 
action for breach of a bond given in consideration 
of suspending the collection of tax. Therefore, he 
urges, the filing of the bond created a new obligation 
which was not affected by any limitation statute per- 
taining to the collection of the taxes. It is argued 
that any statute of limitations applicable to the bond 
commenced running only from the date of the breach 
of the bond, that is, the failure to pay on. demand 
after the principal refused to pay the tax assessed. 

While the defendants advance several arguments in 
reply, their strongest contention probably is that since 
the liability to pay the tax was barred as to the princi- 
pal, it was also barred as to the surety. It is contended 
that had payment extinguished the liability for the tax, 
action on the bond would have been unsustainable. 
Similarly, it would seem, the extinguishment of the 
liability to pay on the part of the principal for any 
other cause is equivalent to the annihilation of the 
original obligation as effectively as though it had been 
fully paid. Reliance, of course, is placed upon that 
intriguing provision of the 1926 Revenue Act, Section 
1106 (a), declaring that “The bar of the statute of 
limitations against the United States in respect of any 
internal revenue tax shall not only operate to bar the 
remedy but shall extinguish the liability; . . .” 

Analyzing this argument, it must first be remem- 
bered that, although there are cases to the contrary, 
the general rule prevailing in both state and Federal 
courts, is that a surety, if sued on an ordinary bond, 
cannot plead the statute of limitations of his principal. 
The Jaw absolves the principal’s duty without the 
procurement of the creditor and is, therefore, a per- 
sonal defense which does not impair the surety’s 
obligation. In other words, it might be argued that 
even though full effect be given to Section 1106 (a) 
and admission be made that the liability of the prin- 
cipal is barred, nevertheless the surety cannot plead 
his principal’s defense fer his own discharge. This 
brings us directly to the condition of the bond. It 
will be remembered that the obligation of the principal 
was “on notice and demand by the collector duly to 
pay any part of such tax found by the Commissioner 
to be due.” Query: How can any tax properly be 
found by the Commissioner to be due from the prin- 
cipal if the latter has no liability for the tax? If the 
surety is barred from pleading the principal’s discharge 
by law as a defense for the surety, why can he not, 
nevertheless, plead the fulfilment of the condition by 
which he is discharged, namely, the failure of the 
Commissioner legally to find a tax due from the 
principal ? 

In substantiation of their contention the defendants 
cite cases to show that in those states that have a 
statute of limitations which bars the remedy only, the 
surety cannot plead it against a suit founded on a bond. 
But in those states that have a statute of limitations 
which extinguishes the liability, the obligation of the 
surety falls when the obligation of the principal is 
extinguished. While this stand can be supported by 
competent authority, the Commissioner replies that 
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Section 1106 (a) does not properly apply as a defense 
because the cause of action was “not at all germane 
to the legislation; and, further, the court is asked 
to presume that Section .1106 ( a) is retroactive and 
that an Act passed February 26, 1926, may annihilate 
a valid contract made in September, SP es 
With respect to this last feature of the Commissioner’s 
reply, it is worthy of note that the final determination 
of the tax and the institution of the suit both occurred 
after the enactment of the 1926 Revenue Act. One 
should also remember that the Board of Tax Appeals® 
has ruled that the provisions of Section 1106 are not 
retrospective. 

Fresh interest is added to this whole question by 
the issuance of a decision on October 14, 1927, by 
the District Court of Wyoming, in the case of United 
States v. Onken Brothers Company, et al.° There the 
court overruled a demurrer to a suit on a tax abatement 
bond, which demurrer sought to establish that the 
cause of action was barred by the statute of limita- 
tions. It is to be noted that this decison is contrary 
to that of the Eastern District of Wisconsin in the 
case of U. S. v. John Barth Company (supra). In 
the Onken Brothers case the court, in upholding the 
Commissioner’s contention, made no mention in its 
memorandum opinion of the possible effect of Section 
1106 (a) on the issue. 

In view of the conflict between the Barth and Onken 
cases, there is a general expectation that the Barth 
case will be certified to the United States Supreme 
Court for decision. The ultimate holding of that 
Court should do much to illuminate not only the rights 
of a surety on a tax bond to advance the defenses 
open to the principal, but also the opinion may give 
us a guide on how much some of those defenses may 
be worth to the principal himself. Further, we may 
all enjoy seeing what our highest bench makes out 
of the much discussed Section 1106. 


Board of Tax Appeals Jurisdiction Questioned in 
Statute Limitations—Bond Cases 


. A question which the preceding discussion may have drawn 
out is this: Has the government the authority to sue on 
an abatement bond without providing the taxpayer an appeal 
to the Board of Appeals on his defense of the statute of 
limitations? The Commissioner has already answered this 
question in the affirmative. In a recently argued case before 
the Board?® the Commissioner moved to dismiss the petition 
on the ground that by the filing of an abatement bond prior 
to the expiration of the statutory period on collection, the 
taxpayer had waived all right of appeal. Contending that 
the Board was without jurisdiction to hear the proceeding, 
the Commissioner admitted that he did not begin, within five 
years after the 1919 return was filed, a suit or proceeding to 
collect the tax. Since the Commissioner there stated that the 
60-day deficiency notice was mistakenly mailed, the Department 
apparently intends hereafter to rely upon court action on the 
bond in the first instance without availing the taxpayer of his 
opportunity to appeal to the Board. 

Under the conditions appearing in the greater number of 
tax abatement bonds the liability of taxpayers and sureties 
thereunder does not take effect until the Commissioner by 
his final determination rejects the abatement claim. Thus, 
such a rejection, evidenced either in a letter to the taxpayer 
or by notice and demand for the tax, is a condition precedent 


- S8Joy Floral Company v. Gogetaa, TRS A CH GC Cc. S. 
1927, Fed. Ct. Service, Dec. No. 265 

9Not yet reported, Cc. Cc. H. i927, Unabridged Service, Vol. III, 
p. 7508, Fed. Ct. Service, p. 7715. 
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to a suit on a bond. Let us assume that the Commissioner, 
in rejecting the claim in abatement, determines a deficiency 
from which an appeal is properly taken to the Board. If the 
Commissioner simultaneously institutes suit on the bond in 
the District Court, must the Board of Tax Appeals relinquish 
its jurisdiction of the case for that reason alone? It is sub- 
mitted that Sections 274 and 279 of the 1924 and 1926 Revenue 
Acts, together with the legislative history leading up to the 
enactment of those sections, demand a negative answer to 
that question. 

The Board of Tax Appeals was created by Congress in the 
Revenue Act of 1924 for the purpose of permitting taxpayers 
to contest their tax liabilities prior to payment. Evidence of 
this intent was strengthened by the: enactment of Section 
274 (a) of the 1926 Act. It is here provided that if the 
Commissioner determines a deficiency in tax imposed by Title 
II of that Act, he shall mail a deficiency notice to the tax- 
payer and refrain from instituting a proceeding in court for 
the collection of that deficiency until the decision of the Board 
becomes final. If the taxpayer appeals and the Commissioner 
commences such a proceeding, that section further clothes the 
taxpayer with power to enjoin such action pending final deci- 
sion by the Board. 

It is suggested that the purpose of Congress in authorizing 
the Commissioner to exact bonds from taxpayers in those 
cases specified in the various acts was to provide a guaranty 
of collection to the extent to which the taxpayer’s liability 
was finally established. By creating the Board of Tax Appeals 
Congress expressly removed from the Commissioner the right 
to the ultimate determination of a deficiency, and vested it 
with the Board. Is not the Commissioner, then, usurping 
authority in attempting to exact the tax by foreclosing on 
bonds without availing taxpayers of their statutory privilege 
to have their liabilities finally adjudicated by the Board of 
Tax Appeals? The fact that the Board has assumed juris- 
diction of and decided many cases in which abatement bonds 
had been posted prior to the Commissioner’s determination, 
is a strong indication of the stand it will take on this question. 


Waivers Implied in Law 


In a 1925 District Court case the government raised the 
question whether the running of the statute of limitations on 
the assessment and collection of internal revenue taxes could 
be suspended or waived by causes not mentioned in the statute 
itself. The court, however, evaded the issue and the prob- 
lem has lain dormant up to the present time. With its back 
to the wall fighting the limitation scare, the Department has 
not unexpectedly resurrected this argument. It has already 
advanced the view, both before the Board of Tax Appeals 
and the Federal Courts, that the posting of a bond is equiva- 
lent to a waiver of the statute of limitations. Now the 
Commissioner is said to be debating whether the filing of a 
claim in abatement unaccompanied by a bond has a similar 
effect, thus raising the general question of what combination 
of circumstances may imply a waiver. 

The Board of Tax Appeals has said that “it has been 
consistently held by the courts of this land that waiver is 
the intentional relinquishment of a known right with both the 
ee, of its existence and an intention to relin- 
quish it. 


Filing of Abatement Claims as Waivers 


This definition must be kept in mind in discussing the effect, 
as waivers, of abatement claims unaccompanied by bonds filed 
before assessment under the provisions of Section 250 (d) of 
the 1921 Rewenue Act. To support the theory that the filing 
of an abatement claim is the equivalent of a waiver of the 
applicable statute of limitations the Commissioner would need 
to argue that the filing of an abatement claim was equivalent 
to the taxpayer’s saying, “Give me a chance to prove to you 
the error in your asserted deficiency and you may have an un- 
limited time to assess and collect the tax.” Neither the law 
nor the Treasury regulations will warrant such an implica- 
tion. The statute furnished the taxpayer an opportunity for 


nu. 8S. v. Lazenby (N. D., Texas, 1925), 5 Fed. (2nd) 227, 
5 A. F. T. R. 5458, C. C. H. 1925 Unabridged Service, p. 4216, 


Fed. Ct. Service, p. 8723. 
os are of National Refining Company of Ohio and cases 
cited, 1 B. T. A. 236, C. C. H. 1925 Fed. Ct. Service, Dec. No. 94. 
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a hearing*® and further provided that the Commissioner’s final 
decision on the abatement claim should be “made as quickly 
as possible.” Article 1032, of Regulations 45, and 62, pro- 
vided that under the provisions of the 1918 and 1921 Revenue 
Acts, “The filing of a claim for abatement does not neces- 
sarily operate as a suspension of the collection of the tax or 
make it any less the duty of the collector to exercise due 
diligence to prevent the collection of the tax being jeopardized. 
He should, if he considers it necessary, collect the tax and 
leave the taxpayer to his remedy by a claim for refund.” In 
view of ‘the outstanding provisions of the statute and the 
quoted regulations, it is hard to imply to a taxpayer an inten- 
tion to waive the limitation period upon assessment and col- 
lection by the filing of an abatement claim. 

In many cases under the provisions of the 1921 Revenue 
Act, and in exceptional cases after the enactment of the 1924 
Revenue Act, abatement claims were filed after non-jeopardy 
assessments. Can such acts be construed as implied intentions 
to waive or suspend the statutory bar against collection? 
There appears to be no reason why the above discussion, with 
respect to abatement claims filed before assessment, is not 
likewise applicable to this situation. The Board of Tax Ap- 
peals has already decided that question in favor of the tax- 
payer. In both the cases of the Appeal of Ocean Accident 
& Guarantee Corporation, Ltd.3* and Florence L. Klein v. 
Commissioner claims in abatement against additional assess- 
ments for 1917 were posted within the five-year statutory 
period on collection provided for in Section 250(d) of the 
1921 Revenue Act. Thereafter the abatement claims were 
rejected and final determinations made. In both cases the 
Board ruled that the deficiencies for 1917 were barred from 
collection by the limitation provisions of the applicable statute. 
In the Appeal of Ocean Accident & Guarantee Corporation, 
Lid., the Board cited the case of Bowers v. New York & 
Albany Lighterage Company*® as controlling, giving no con- 
sideration to the effect of the filing of the abatement claim 
on the statute of limitations. On October 24, 1927, the Board, 
in the case of Wirt Franklin v. Commissioner, definitely de- 
cided that the filing of an abatement claim was “not sufficient 
to suspend the running of the statute of limitations.” 


Abatement Bonds and Their Effect as 
Implied Waivers 

Under the provisions of Sections 279 of the 1924 and 1926 
Revenue Acts, abatement claims, with few exceptions, were 
received against jeopardy assessments only and were unaccept- 
able unless accompanied by bonds. A similar practice pre- 
vailed during the years covered by the Revenue Act of 1921, 
where, jeopardy assessments were asserted.*’ Is the filing of 
an abatement bond a stronger implication than the filing of 
a claim in abatement alone that the taxpayer intended to 
waive the statute of limitations? The Department evidently 
thinks so and is said to predicate its position upon the fol- 
lowing grounds: (1) A bond operates in a dual capacity. 
Not only is it security for the payment of an obligation, but 
by virtue of its contractual nature it is in effect a new agree- 
ment to pay taxes irrespective of any limitation statute. If 
filed during the time when the provisions of Section 250 (d) 
of the 1921 Revenue Act were in effect (the period when the 
majority of bonds were filed), it is a “consent in writing to 
a later determination, assessment and collection of the tax.” 
(2) When a taxpayer asks for an extension of time to con- 
test or meet the Commissioner’s asserted liability through the 
medium of posting an abatement bond, he is later estopped 
from setting up the tolling of the statute of limitations. The 
effect of the estoppel is to extend the time as though there 
were a renewal of the contract, and the limitation, if any, 
must run from the time the new agreement is effected. 

In rebutting these arguments a taxpayer could retort as fol- 
lows: (1) When a taxpayer files a bond he is merely exer- 
cising the rights guaranteed him by the various Revenue Acts.'§ 
If Congress had intended the effect of such an act to be 
equivalent to a waiver it could easily have said so. Such action 


18Section ee (d) 1921 Revenue Act. 
6 B. T. 1045, C. C. H. 1927 Fed. Ct. Service, Dec. No. 2401. 

156 B. &. x 617, C. C. H. 1927 Fed. Ct. Service, Dec. No. 2283. 

16(273 U. S. 346, 182) C6 A FT. OT. SB. C4. C..C.. B. 2987 
Unabridged Service, p. 7178, Fed. Ct. Service, p. "7603. 

17See Section 250, subdivisions (d) and (g) of that Aet. 

18See Section 250 (d) and (g) of the 1921 Act and Sections 
274 and 279 of the 1924 and 1926 Revenue Acts. 
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does not constitute a waiver, because it is not an “intentional 
relinquishment of a known right.” By the very provisions 
of the laws the taxpayer knows and the Commissioner knows 
that the taxes may be collected at any time prior to the ex- 
piration of the statutory period. (2) Most bonds are devoid 
of any language which would lead to.a construction that they 
are intended as a “consent in writing to a later determination, 
assessment or collection of the tax.” In view of the fact that 
bonds are always executed and signed by individual collectors, 
the Department’s contention that the bond constitutes a consent 
would seem to be defeated by the terms of Section 250 (d) of 
the 1921 Act, in those cases where bonds were executed be- 
tween the dates of November 23, 1921 and June 2, 1924.19 
That subdivision expressly provides that “both the Commis- 
sioner and the taxpayer” must consent to a later determina- 
tion, assessment and collection of the tax. The intent of 
Congress as expressed through the past three Revenue Acts 
has been that the Commissioner and the Commissioner alone 
Was a necessary party to a valid waiver.2° The Bureau has 
tacitly admitted this by its practice in not permitting regular 
from waivers to be signed by Departmental officers other than 
the Commissioner. If a collector has no statutory or admin- 
istrative authority to enter into an agreement to extend the 
statute of limitations on collection with a taxpayer, then the 
execution of a bond between those two parties can hardly 
be considered a consent in writing as provided in the Revenue 
Acts. (3) It is true that some bonds state that they are 
given under the consideration that the collection of the tax 
shall be delayed or suspended. But is that any reason for 
implying a delay or suspension beyond a period fixed by stat- 
ute, of which the Commissioner is cognizant and within which 
he can act to protect himself? It is well settled that the bar 
of the statute of limitations cannot be postponed by the fail- 
ure of the creditor to avail himself of any means within his 
power to prosecute or preserve his claim. If the Commis- 
sioner’s argument is carried to its logical conclusion then any 
exchange of writing between the taxpayer and any officer or 
employee of the Treasury Department looking to a temporary 
delay of collection may be considered a waiver of the statute, 
for example, an interchange of correspondence resulting in 
the granting of a Bureau conference. 

The Commissjoner’s argument of estoppel may be attacked 
on the ground that the filing of the bond caused no essential 
change in the Department’s position. Certainly, the govern- 
ment was not prejudiced by its execution. On the other hand, 
it secured a benefit in the nature of additional security guar- 
anteeing the payment of the tax upon final determination, 
while its hand was not stayed in reaching that determination 
and collecting any outstanding liability. 


Amended Returns Held Not to Waive or Suspend 
Statutory Period 


Is the filing of an amended return an act from which to 
imply 2" intention on the part of the taxpayer to waive or 
suspend the running of the statute of limitations? This ques- 
tion was presented to the Board of Tax Appeals and answered 
in the negative. In the Appeal of the National Refining Com- 
pany of Ohio? the petitioner filed its original return for the 
calendar year 1917 on March 15, 1918. Waivers were exe- 
cuted extending the time for assessment until March 5, 1924. 
On October 11, 1923, the taxpayer filed a “Final Amended” 
return for 1917. The Commissioner’s 60-day letter deficiency 
notice was mailed in July, 1924. The Commisisoner contended 
that the amended return was an unlimited waiver which ex- 
tended the operation of the statute of limitations for another 
five years. In discussing the issue the Board set out a defini- 
tion of a waiver (supra) and found that the amended return 
did not effect an extension of the statute. In its opinion the 
Board stated that there was no evidence before it of an in- 
tention on the part of the taxpayer to relinquish its right to 
have its taxes assessed and collected within the limitation 


(Continued on page 427) 


19The respective dates of the enactments of the 1921 and 1924 
Revenue Acts. 
20See Sections 278 (c) of the 1924 and 1926 Revenue Acts 
and Pee ae (d) of the 1921 Revenue Act. 
1B. T. A. 236, C. C. H. 1925 Fed. Ct. Service, Dec. No. 94. 
22U. 8. V. The National Refining Company of Ohio (N. D. Ohio, 
Dec. 15, 1926), not yet reported, C. C. H. 1927 Unabridged Serv- 
ice, p. 7101, Fed. Ct. Service, p. 7506. 












Simplification of the Income Tax 


A public service of great value has been rendered by the Committee of the National Tax Asso- 
tion on Simplification of the Income Tax in its comprehensive study of the Federal income tax 
system and the resulting recommendations for eliminating complexities to taxpayers and the Gov- 
ernment, which were presented in a report to the Twentieth Annual Conference on Taxation, under 
the auspices of the National Tax Association, held at Toronto, October 10-14, 1927. The report 
was submitted to the conference by Mr. George E. Holmes, chairman of the Committee. The other 
members of the Committee are Donald Arthur, Henry H. Bond, F. Morse Hubbard, Albert E. James, 
Robert N. Miller, Hugh Satterlee and Charles B. McInnis, secretary. The preface to the report sets 
out the general problems involved and the objectives which the committee considers desirable. The 


Preface 


HE undersigned Committee on Simplification of 

the Income Tax has approached its task with 

full appreciation of the difficulties of the work 
and the impossibility of presenting any program which 
would meet with the full approbation of that great 
body of citizens who are interested in paying—or not 
paying—income tax. It is not unaware of the cross 
purposes that motivate every discussion of income 
tax legislation; the selfish interests of taxpayers and 
groups of taxpayers that preclude academic discussion 
of theories or rigid adherence to principles. It has 
endeavored in this report to present its judgment 
of what should be included—or admitted—in a genu- 
ine revision of our income tax system. This Com- 
mittee knows full well that in many of its criticisms 
of the present system it may seem unduly harsh and 
in many of the suggestions too venturesome to be 
followed by the legislature. New ideas are startling 
to most people and appalling to the conservative. 
The National Tax Association, however, presents a 
forum for discussion of new ideas, and to that forum 
we present our views on the shortcomings of the 
present system of income tax and our suggestion for 
improvement. 

The most important consideration, occurring to the 
minds of the members of this committee, is the 
genuine need of demolishing the entire present struc- 
ture of our income tax system in order to build anew 
along simpler and sounder lines a structure more 
adaptable to present and future conditions. We rec- 
ognize the difficulties under which our revenue laws 
have developed; the necessity which confronted Con- 
gress of imposing our war taxes on every item of 
receipt that came within the category of income, and 
at the same time preventing the heavy exactions of 
war-time revenue from bearing down disastrously in 
exceptional circumstances. But this Committee thinks 
that we have now reached a point where many re- 
finements can be abandoned for the sake of certainty 
and simplicity, absolute equality of the tax burden can 
never be obtained. In a genuine revision of the law 
with a view to certainty of the tax and simplicity in 
administration it becomes necessary to avoid, as far 
as possible, the pleadings of taxpayers or groups of 
taxpayers to modify the law in certain respects to suit 
their special interests. It does not advocate a sudden 
change and would deplore hasty action by Congress 
on so important a matter. The new law should be 
thoughtfully considered and criticized before it is 


specific recommendations made are on page 418. 


enacted, and for this purpose we advocate the extension 
of the life of the Joint Congressional Committee for 
at least another year and perhaps longer, in order to 
give it ample time to consider a new statute. When 
that new statute is finally enacted its effective date 
should be placed at some date in the future to enable 
the country to become acquainted with the new law 
in advance of its operation. Above all the practice 
of retroactive tax imposition by Congress should be 
forever abandoned. Remedial legislation of a retro- 
active character may be necessary at times but such 
legislation should extend relief to all taxpayers simi- 
larly situated and not be by way of amendment of 
a general statute, as in the latter case it may operate 
with gross inequality. 

The members of this Committee, it may be stated, 
are, with exception of the chairman, men who have 
been privileged to observe the operation of the present 
income tax system within as well as without the 
Bureau of Internal Revenue since the enactment of 
the Revenue Act of 1917, Mr. Miller as Solicitor of 
Internal Revenue, Mr. Satterlee as draftsman of the 
prototype of the present regulations, Mr. James as 
member of the Board of Tax Appeals, Mr. Bond 
as a member, Mr. Hubbard as secretary and 
Mr. Arthur as assistant to the Advisory Tax Com- 
mittee appointed by Hon. Daniel C. Roper in 1918, 
to organize the stupendous work confronting the 
Bureau of Internal Revenue at that time. 

This Committee realizes fully the difficulties encoun- 
tered by the Bureau of Internal Revenue in admin- 
istering the income tax laws, and the sources of those 
difficulties. It has the highest regard for the sincere 
efforts and the accomplishments of the personnel in 
coping with conditions brought about by our war- 
time tax legislation. Before 1918 the Bureau knew 
practically nothing of the intricacies of an income tax. 
The low rates of the Revenue Acts of 1913 and 
1916 did not produce any baffling problems or require 
any complicated procedure. No important precedents 
were established, no comprehensive system of auditing 
formulated. Until 1918 the administration of the 
income tax laws was a relatively simple affair. 

Then, almost overnight, it became necessary to es- 
tablish the largest tax-gathering organization the world 
has ever seen. And it had to be done in the midst 
of the bewilderment of war. The problem was to 
find men—thousands of them—and to train them in 
work which required a high degree of care and 
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discernment. Routine had to be established; legal, 
accounting and practical problems arising under en- 
tirely new principles of taxation, had to be studied 
and solved. The statute was experimental, unprece- 
dented, obscure and defective. On this base a practical 
system of administration had to be built in haste to 
stem the avalanche of tax returns, and to impound 
the torrential stream of revenue that was overwhelm- 
ing and swamping the Bureau. The mighty efforts 
and the endurance of the men who brought order out 
of this state of chaos deserve to be recorded as an 
important chapter in the history of the war. Pre- 
eminent among these men are Dr. Thomas S. Adams, 
former president of this association, and Mr. J. E. 


Sterrett. 
* * * *k xX 


It should be borne in mind that the great mass of actual 
decisions in income tax cases cannot be made by the legal 
department of the Bureau. The rank and file which makes 
those decisions is composed of laymen; that is, men without 
legal training. It was these men who were posted by the 
rulings, opinions and memoranda referred to. But it is 
obvious that ability to understand a legal opinion is based on 
a knowledge of legal principles. And certainly the proper 
application of a legal precedent required an understanding of 
legal principles. Rules couched in plain, simple and forceful 
language would have carried more authority to the rank and 
file than the judicial language of the rulings. Many rep- 
resentatives of the taxpayers were also laymen, and they would 
have been better guided by simpler and shorter statements 
than those which the rulings contained. Where inconsistent or 
conflicting rulings covered a point, the taxpayer’s representa- 
tive would present the ruling most favorable to his cause. It 
might not be the sounder ruling, but if the government rep- 
resentative was not alert he might accept it, without further 
search, as sufficient authority to settle the case. But what more 
frequently happened was that the government’s representative 
discovered other rulings more favorable to the government, 
and then would ensue ponderous argument between layman 
and layman or between layman and lawyer on the precise 
meaning of the law and of the rulings, followed perhaps by 
extensive briefs in writing, explaining, distinguishing and draw- 
ing analogies, followed again by further hearings. All this 
discussion naturally challenged more and more fine distinctions, 
more and more plausible arguments, until by the time one or 
the other of the parties appealed to the legal division of the 
Bureau the case fairly bristled with points and had become 
twice as complicated as it was in the beginning and was 
tending ftirther and further away from consideration of the 
language of the statute. The specific rulings supplied so gener- 
cusly by the Bureau produced, in representatives of govern- 
ment and taxpayer alike, tendencies 

(a) toward extreme regard for technicalities 

(b) toward a minute scrutiny of the law for curious, nar- 

row, hidden meanings 

(c) toward sophistry in the minds of the acute 

(d) toward quibbling on the part of the disputatious 
and served as plausible excuses for error of judgment. 

Human beings are subject to moods. Any human institu- 
tion reflects the moods of the individuals composing it. At 
the beginning of the high war-rates of taxation the Bureau 
was in a helpful mood, realizing the plight in which tax- 
payers found themselves. Panic stricken taxpayers besieged 
the Bureau for guidance and aid in problems tragic in their 
aspects to individuals and whole industries, and the Bureau 
responded, so far as the law would permit. But if the mood 
of the Bureau changes and it grows indifferent to the essen- 
tial importance of settling cases, we have sufficient provoca- 
tion in our obscure and complicated statutes and in our multi- 
tudinous and casuistic rulings to swamp the Board of Tax 
Appeals and to keep the courts ringing with tax arguments 
for a generation to come. There lies a real danger. Up to 
the present time the Bureau’s administration of the income 
tax has been perhaps as reasonable on the whole as the 
statutes warranted. Administrative defects are the outgrowth 
of a system of settling cases that started inevitably from the 
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combination of obscurity, complexity, faulty conception and 
immoderation of the revenue acts. 

_ There is no question that great uncertainty is encountered 
in the ascertainment of tax liability under our present system 
of administration. Protracted hearings, arguments and appeals 
are the order of the day. This is due in some measure to 
the excess profits tax, that war-time excrescence on our 
tax system, which happily has been repealed. Invested capital, 
amortization of war facilities, special assessment and _ afflia- 
tion are vanishing causes of much perplexity. But we still 
have with us, and always will have, complication, uncertainty 
and delay in the settlement of income tax unless more radical 
revision is made in the statute than any since the Act of 1913. 

After thirteen years of experience, with thousands of ad- 
ministrative rulings and hundreds of court decisions our 
income tax system still fails to point out any clear path along 
which taxpayers may tread with certainty. Each revision of 
the law has added new complications, almost every decision 
of the courts raises new questions, litigation is rife and the 
highest court of appeal is found to protest by implication and 
expression the litigiousness of parties in tax cases. Our courts 
decide many cases without laying down general principles— 
the technicality of the statutes prevents it. Decisions are 
difficult to reconcile and of doubtful value as precedents. 
Tens of thousands of individuals are unsettled and uncertain 
of their tax liability for periods of four, five or six years in 
the past. We. have periods of limitation, albeit obscure, pre- 
scribed by statute within which assessment should be made, 
but the principal effect has been to burden the mails with 
countless waivers or to subject the taxpayer to summary assess- 
ments before the merits of his case have been adjudged. 

Why should we have so much uncertainty and perplexity 
after thirteen years of experience with income taxation? The 
root of the trouble lies in the complexity of the statute, and 
that complexity is in large part caused by the striving of 
Congress to make the calculation of net income a matter of 
fine mathematical computation. In such complicated provisions 
as Sections 203 and 204 lies the seed of endless controversy. 
The amount of tax collected from the source (reorganizations 
and mergers) must be relatively very little in the aggregate, 
possibly a small fraction of one per cent of the total tax. Yet 
we have a very substantial body of rulings and a number of 
important—though utterly confusing—decisions on the subject. 
The amount of argument, time and vexation which these provi- 
sions have cost government and taxpayer is immeasurable. 
The minute enumeration of conditions affecting the calculation 
of profits arising from transactions based on reorganizations— 
Sections 203 and 204 are full of “ifs”, parentheses and cross 
references—is an invitation to acute intellects to search for 
hidden meanings and unenumerated conditions which might 
serve as loopholes to avoid taxation. In fact, the legislative 
history of these and the corresponding provisions of preceding 
laws proves that to be the case. We have had before us for 
many years the spectacle of agile taxpayers pursued by eager 
tax collectors in a maze of statutory provisions, the old out- 
lets of which are assiduously closed by Congress as fast as 
discovered and new ones inadvertently opened in the process. 
That these provisions will prove an endless vexation to the 
courts seems inevitable. 

The present complicated provisions regarding interest and 
periods of limitation are still obscure and capable of much 
clarification and improvement. Improvement in the form of 
the return is very necessary. Its complexity appalls the aver- 
age taxpayer and makes the annual reporting of net income a 
nightmare. Such improvement, however, must be preceded by 
simplification of the law. The form of the statute fairly cries 
aloud for simplification. It is in kaleidoscopic confusion. 
Over two hundred and fifty cross references serve to retard 
the reading and understanding of the law; special provisions 
are intermingled with general provisions and repeated with 
tiresome frequency; the statute is unduly elaborate with excep- 
tions and distinctions; it contains too much minutia that should 
be left to administration in the first instance and to elabora- 
tion by judicial decision where necessary. 

The attempt at meticulous definition in the statute hampers 
the development of a practical system. Wher courts must 
discard general principles and sound judicial sense to hang 
on the meaning of statutory language, we have a serious hin- 
drance to progress by other than statutory enactment. Im- 
provement wholly through statutory enactment is not satisfac- 
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tory and never can be. Legislative bodies are too large and 
political stresses too many. 

Frequent changes in statutory language are an abomination. 
We are now laboring under no less than seven statutes, no 
two of which are more than remotely alike. Decisions, rul- 
ings, opinions and precedents have uncertain value where the 
language has been changed. Yet changes in language go on 
with every revision and ertirely new meanings are derived 
from them—often meanings not clearly foreseen by Congress. 
Of tremendous importance is a clear, stable and comprehen- 
sible statement cf general principles. Knowledge of the law 
is an extremely important and valuable national asset requiring 
in the aggregate millions of hours of time to acquire. That 
knowledge has largely been destroyed and rendered useless 
every time Congress has tinkered with the language of the 
statute. The habit of making each revision refer back to prior 
acts adds complexity. The next revision should be written 
on a clean slate and with a sharp pencil. And it should be 
done in advance of the year to which it will apply. Retro- 
active tax laws are vicious even though constitutional. 

It is obviously no simple thing to simplify the statute, but 
it is equally obviously a most desirable thing. The actual 
workmanship should be that of a group of skillful men, with 
adequate time at their disposal. It should be done with due 
deliberation and far from the turmoil of the political arena. 
Once a clear statement of general principles is enacted it 
should remain unchanged in verbiage. Five or even ten years 
may be necessary for a clear comprehension of a statute to 
sink into the intelligence of a great mass of taxpayers. Once 
that comprehension is acquired, the burden on the Bureau of 
Internal Revenue, on the Board of Tax Appeals and on the 
Courts will be vastly less than it is today. But no clear 
comprehension will ever be grasped by taxpayers unless fre- 
quent changing of the statute ceases. 

Let us have a statute of general rules as a foundation on 
which the courts can build a just and equitable system. Let 
us have reasonable rates tempered to the taxpayer’s real ability 
to pay. Let such an income tax stand at unvarying rates ex- 
cept in cases of national crises. Take the income tax out of 
politics. Let temporary deficiencies in revenue be made up 
from other sources. Keep the income tax steady, as a reliable 
backbone of national revenue at rates that the country will 
accept as not too burdensome. Then concentrate on keeping 
alert a tax conscience. Fostered by court pronouncements 
and supported by the public press, it would soon be backed 
by intelligent public opinion. The income tax would then tend 
away from what it now is—a game of wits, of clever manipu- 
lation of profits, of artificial forms and technical avoidance, 
a game in which the sophisticated win and the unsophisticated 
suffer. 


Committee Recommendations 


First RECOMMENDATION 


The income tax should be contained in a separate act deal- 
ing solely with the one subject. 
SECOND RECOMMENDATION 
In the next revision of the Statute care should be taken to 
state, at the beginning, the entire cycle of the ordinary tax- 
payer’s duties and obligations, segregating special provisions, 
inciuding those containing definitions at the end, having in 
view the desirability of making those provisions of interest to 
the ordinary taxpayer most accessible. Administrative pro- 
visions should be segregated in a separate part of the act. 
All provisions relating to the Board of Tax Appeals and to 
appeals to that Board should be incorporated in a single state- 
ment at the end of the act or preferably printed as a separate 
act or embodied in the judicial code. 
Turrp RECOMMENDATION 
The language of the statute should be thoroughly revised 
with a view to eliminating so far as possible cross references, 
repetitions of stereotyped expressions, parenthetical in their 
nature; and awkward, cumbersome and obscure words or 
phrases. 
FourTH RECOMMENDATION 
Every person required by law to file a return should do so 
on or before March 1 (or on or before the first day of the 
third month following his fiscal year). 
The return may be tentative, merely stating the taxpayer’s 
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estimate of his net income, in which event a final return shall 
be filed within twelve months after the taxable year. 

Amended returns may also be filed within twelve months 
after the taxable year. 

The last return filed within twelve months after the taxable 
year shall take the place of all preceding returns and shall 
be the basis of the taxpayer’s self assessment. 

FirTH RECOMMENDATION 

One-fourth of the amount of tax finally found to be due 
from the taxpayer shall be deemed to have been payable on 
March 1, June 1, September 1 and December 1, respectively, of 
the year following the taxable year (or the first day of the 
third, sixth, ninth and twelfth months following fiscal years). 

SrxtH RECOMMENDATION 

In the case of any underpayment of the tax interest shall 
be added at the rate of % of 1 per cent for each calendar 
month or fraction thereof from the date the tax was payable 
to the date it is paid. 

SEVENTH RECOMMENDATION 

The penalty for failure voluntarily to pay the full amount 
of tax shown by a taxpayer to be due on his return should be 
equal to the interest on the underpayment. 

EIGHTH RECOMMENDATION 

The penalty for failure to file a return should be divided 
into two parts, a specific penalty and an ad valorem penalty. 
It should increase with the lapse of time after delinquency. 

NintH RECOMMENDATION 

The penalty for omitting reference in the returns to any 
item of taxable income should be 100 per cent of the amount 
of tax found to be due by adding such item to the taxpayer’s 
other income. 

TENTH RECOMMENDATION 

The period in which the Commissioner must act in revising 
a taxpayer’s self-assessment should be three years from the 
end of the year in which the final return is filed, with respect 
to all items reported on the return. 

ELEVENTH RECOMMENDATION 

The assessment should be made within six months after the 
date of the assessment letter and the tax should be collected 
or distraint or other proceedings for collection commenced 
within one year from such date, unless appeal is taken by the 
taxpayer or extension of time to pay the tax is granted by 
the Commissioner. 

TWELFH RECOMMENDATION 

The time for filing a petition with the Board of Tax Appeals 

should be extended to ninety days after the assessment letter. 
THIRTEENTH RECOMMENDATION 

Jeopardy assessments should be authorized only in cases 
where the taxpayer’s financial position or his act or contem- 
plated act endangers the collection of the revenue. In all cases 
of jeopardy assessment the taxpayer shall be notified imme- 
diately of the reasons for such assessment and the basis of 
the assessment. Action should lie in the District Courts of 
the United States to cancel or reduce such assessment where 
an abuse of discretion appears. 

FOURTEENTH RECOMMENDATION 

Taxpayers should be permitted to file claims in abatement 
in cases where the tentative or final return over-states the 
tax and a corrected return is filed before all installments have 
been paid. 

FIFTEENTH RECOMMENDATION 

The right to file claims for refund should expire (a) at the 
close of the third calendar year following the one in which 
the return was filed or (b) at the close of the calendar year 
following the one in which final payment of tax was made 
and (c) in cases where the decision of a federal court of last 
resort materially affects the calculation of the tax for a prior 
year the right to file a claim for refund should exist from the 
date of such decision to the end of the calendar year follow- 
ing the one in which the decision was rendered. 

SIXTEENTH RECOMMENDATION 

If the Commissioner rejects a claim for refund or fails to 
act on it for a period of six months after it is filed, the tax- 
payer’s right to commence action thereon should expire at 
the end of the calendar year following the one in which the 
claim for refund was filed. 

SEVENTEENTH RECOMMENDATION 
All refunds, or overassessments credited against taxes due 
(Continued on page 430 
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A Tax Conference at Washington 


By CHarLes W. JoNEs* 


Time: 1927, the Place: a Certain Tax Unit in Washington 
Prologue 


a Bureau letter proposing an additional income tax of $1,111,111.11 for the year 1918. Pigsfooter, 


Je PIGSFOOTER, president of Pigsfooter, Inc., of New York, packers, has recently received 


Inc., made huge profits during the war, but Jake, who is the sole stockholder, ran wild on the 
stock exchange and lost most of the profits trying to corner the casings market. (Casings, by the way, 
are those filmy substances that serve as overcoats for sausages.) 

Upon receipt of the Bureau letter Jake rushes to his attorney, James Frothingham Wilberforce, 
in Cedar Street. Attorney W. is long on dignity but short on tax knowledge. His tax man is Bill 
Black, who knows the ropes. Bill is summoned and the three, Mr. W., Jake Pigsfooter and Bill confer. 
They decide to go to Washington and lay the cards on the table. They reach Washington the night 
before the scheduled conference with the Bureau officials. Jake’s mind is filled with the million-dollar 
lability; Mr. W.’s with the possibility of a huge legal fee; Bill’s mind is neutral, being on salary. 

Jake has fortified himself for the ordeal with the Government by bringing along several bottles 
of “Bicardi.” On the trip down from New York he has sampled the bottles liberally, and at his room 
at the Willard has continued the good work. In the morning he needed a few bracers, so by 9:45 he 
is in a mellow mood. The conference at the Bureau is set for 10 o’clock. They repair to 14th and 
Ohio Avenue for the hearing, Jake groggy and apprehensive. They enter Col. Willson’s office. At 
10:30 the conferees appear, glance about suspiciously, whisper to the Colonel, and finally beckon to the 
New Yorkers to follow. Jake, weak in the knees, manages to make the grade and slumps into a chair 


at the conference table. 


The Play Begins 


CONFEREE A: Gentlemen, permit me to introduce 
Mr. Um and Mr. Hum. My name is Am. What 
have you on your minds this morning? 

JAKE: Your honors, a dirty trick has been played 
on me by some bird down here. I’m bein’ framed. 
Some son-of-a-gun here is tryin’ to gyp me out of 
a million bucks. Bring the guy in, I want to have 
a heart-to-heart talk with him. . . 

ATTORNEY W.: Pardon me, Mr. Pigsfooter, we 
shall go into that a little later. At this time, gentle- 
men, I want to address you in a preliminary way. I 
realize how busy you gentlemen are down here, and 
I am not going to intrude unduly. I realize that what 
is a difficult tax case to us is a simple matter to you 
gentlemen. I am certain that your expert knowledge 
will enable you to fix up this matter without any 
difficulty. We are in your hands. By the way, Mr. 
Am, what state are you from? Ohio, eh? Well, well, 
a good old state to come from—a grand old state . 

JAKE [waking up]: Yes, to come from rapidly. 
A guy in Cleveland one time. . . 

ATTORNEY W.: We'll not go into that at this time, 
Mr. Pigsfooter, please. As I was saying before -being 
interrupted, Ohio is certainly a grand state: I do not 
desire to give the impression to you gentlemen that it 
is a good state to come from . 

JaKE: Oh, then, it’s a bad state to come from, Mr. 
Counsellor ? 

ATToRNEY W.: Pardon me, Mr. Pigsfooter. 

Jake: Shay, Mr. Counsellor, what about my mil- 
lion dollar tax? ‘You ain’t fergittin’ that little thing, 
are you? 

Brit Biack [attempting to smooth the muddying 





 *Of the District of Columbia Bar. 


waters]: Some years ago I used to work down here 
in the Department under old Scroggs. What ever 
became of the old boy? Transferred to the Prohibi- 
tion Unit, eh? Well, he ought to do O. K. there; he 
knows booze when he drinks it. 

JAKE |awakening at the word “booze” Let’s all 
go up to my room and get a little snort. I got some 
of the best that ever landed at Coney after dark. What 
say we call this tax business square; you throw off 
half the tax an’ I’ll throw off the other half? Let’s 
all grab that 3 o’clock flyer for the big burg; get there 
9 o'clock, time for show; my expense, wild whiskey, 
wild women, wild men. . . 

ATTorNEY W.: Mr. Pigsfooter, you are forgetting 
yourself. You are now dealing with the United States 
Government; one must turn square corners with the 
Government, as the Supreme Court has said. 

CoNFEREE A: Let’s get down to business, gentle- 
men. We got a lot of work down here. 

Jake: T’ll say you guys have—dirty work. 

AttorNEY W.: You forget yourself, Mr. Pigs- 
footer. 

Jake: I fergit nix. We oughta brought Al Smith 
down here to talk to these eggs. When he gits in the 
White House the skids will be put under certain parties 
not further away than you kin throw an elephant. 
Al’s my pal; I knew him when he was peddlin’ fish 
down at Fulton market. Yes, and all them fish were 
whales; not a smelt in the lot . . [Jake mumbles, 
and falls asleep.| 

ConFEREE A.: Now, gentlemen, that your friend 
is asleep, let’s proceed. 

AtTorNEY W.: My client has recently been the 

recipient of an epistle from the Government demand- 
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ing an additional income tax of $1,111,111.11. He 
does not owe this money, and I am constrained to 
see that he is not mulct of one farthing he does not 
legally owe. I will not go into the constitutionality of 
the tax act at this time; that will come later and per- 
haps before the proper tribunals. Until that time 
does come I shall not discuss that phase, although I 
assume you gentlemen have jurisdiction to pass on 
the constitutionality of the acts under which you func- 
tion. 

ConFEREE A.: We have no jurisdiction of consti- 
tutional questions, I am sorry to say. 

ATTORNEY W. [resuming]: Gentlemen, the tax- 
payers of this country are long suffering, but, mark 
you, even the worm will turn. . . 

JAKE [waking up]: You’re damned right, Mr. 
Counsellor. It’s a long, long worm that has no turning. 
Say, looky here, Mr. Counsellor, where do you get 
that worm stuff? These guys slaps me with a million- 
dollar tax and my counsellor calls me a worm to my 
face, eh? [Dozes off again.] 

CoNFEREE A.: Gentlemen, we have before us the 
agent’s field report. This agent is known as one of 
the best men in his line in the field. We have never yet 
found an error in his reports. Unless you have some 
conclusive evidence to submit at this time we will 
close the case as recommended by the agent; the col- 
lector will then have no alternative except to collect. 
What evidence have you, Mr. W.? 

ATTORNEY W.: Personally, gentlemen, I have none 
to proffer at this time. Perhaps my young conferee, 
Mr. Black, may have some suggestion that is apropos. 
[Bill Black is known as the “under-cover kid” among 
tax men; he is also afflicted with a keen sense of the 
dramatic. Bill has known all along that Pigsfooter 
Inc., filed their income tax return for 1918 on March 
15, 1919; also that no waiver had been filed, Jake, true 
to habit, having refused to sign anyihing he could 
avoid. So Bill has an ace up his sleeve to be divulged 
at the proper moment.| 

Britt: Well, gentlemen, there is not much to say 
in a case like this. I am impressed that the Govern- 
ment has been very dilatory in acting on this old tax 
matter. Here we are in the midst of the year 1927; 
the tax return in question was filed in March, 1919— 
more than eight years ago. It is extremely unfair to 
my client to be confronted by this eight-year-old debt 
of a million dollars. To collect this tax will cause his 
ruination. He once had the money, but has lost most 
of it in speculation. Isn’t there any way of com- 
promising this additional tax as proposed? 

CoNFEREE A.: The law is clear that the Commis- 
sioner has no power to compromise a tax in the instant 
case. It must be paid in full; if not paid after notice 
and demand made by the collector, a warrant of dis- 
traint will be issued and your client’s property will be 
sold. [Jake sits up, pop-eyed, believing all is lost.] 

Birt Biack: Then there is nothing to be done for 
my client, as you view it? 

CoNnFEREE A.: Absolutely nothing. It’s up to the 
collector. 

Bitt Biack [his sense of the dramatic coming to 
the fore]: Jake, allez oop! Attention! Tell these 
gentlemen that you refuse to pay this tax! 
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JAKE: Tell ’em yourself. I gotta turn round cor- 
ners with the Government, as the counsellor just said. 
I’m paying you guys to do the talkin’. Moreover, [ 
got a cracked lip and it hurts me to laugh. 

BILL: Since my client won’t say it, I will. Gentle- 
men, this million dollars will never repose in the 
United States Treasury. It will never even leave New 
York. It will remain with my friend, Jacob, here. 
Jake, if I do save you this million, will you quit the 
booze? 

JAKE: Yes, I'll quit just as soon as we have pro- 
hibition in my home state. I want to obey all laws, 
and as soon as New York goes dry I go dry too. 

CONFEREE A.: Shall we consider this conference 
closed? Please do not pay the collector until he remits 
you a bill. 

Bitt: Rest your souls in peace, gentlemen. I 
promise that we will not pay until the collector’s bill 
is received; and incidentally I promise not to pay 
the bill afterwards, either. Gentlemen, do you recog- 
nize court decisions down here? 

CoNFEREE A.: Yes, if and when acquiesced in by 
the Commissioner. 

BitL: There is a decision I have in mind which 
may alter the situation here. I trust you will deem it 
controlling. I trust you will expedite the 60 day letter 
in this case so we can file a Board of Tax Appeals 
petition against this proposed deficiency. 

CoNFEREE A.: What case have you in mind that 
controls here? You know, we don’t follow lower 
court decisions down here. 

BILL: Well, this does not happen to be a lower 
court decision. It is a decision of the United States 
Supreme Court. The name of it is Bowers v. New 
York & Albany Lighterage Company, which holds, 
under the Act of 1921, that income taxes must be 
collected within five years from the date of the filing 
of the return, even though assessment was made within 
the statutory period. Gentlemen, Mr. Pigsfooter’s re- 
turn for 1918 was filed on March 15, 1919; the 5-year 
period expired on March 15, 1924—more than three 
years ago. This additional million-dollar tax is barred. 
Shall I read you the decision? 

CoNnFEREE A.: No, thanks, we know all about that 
case. Conference closed. Good day, gentlemen. 

JAKE [dazed at the climax]: Say, Bill, what the 
hell did you drag us all the way down here for when 
you knew all the time they couldn’t collect off’n me? 
Lookit the valuable time I lost. 

Britt: Yes, and lookit the money you saved. The 
reason I thought a personal conference was necessary 
in your case, Jake, was this. Confidentially, I have a 
sweetheart here in Washington that I have been want- 
ing to see for some time. Your case served as good 
an excuse as I could want. Understand? 

ATTORNEY W.: Mr. Black, I was just about to cite 
to those gentlemen the case of that Lighterage Com- 
pany when you spoke up. However, you held your 
own admirably, so I have no complaint to offer. 

JAKE: Like hell you was going to-cite ’em, Mr. 
Counsellor. Let’s go up to my room and get a little 
snort and grab the first train out of this burg. 

(Curtain) 
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American Society of C. P. A.’s Places 
Paul W. Pinkerton at Helm 


T THE annual convention of the American So- 
ciety of Certified Public Accountants held in 
the latter part of September, Paul W. Pinkerton of 
Chicago was elected president for the ensuing year. 
Mr. Pinkerton is a member of Ellis, Pinkerton & 
Company, certified pub- 
lic accountants, Chicago. 
He is past president of 
the Indiana Association 
of Certified Public Ac- 
countants and is director 
of the Illinois Society of 
Certified Public Ac- 
countants. He is known 
in the profession as the 
author of a number of 
standard texts on ac- 
counting and inheritance 
taxes, and has contrib- 
uted articles to the Na- 
TIONAL INCOME Tax 
MaGAZINE on special 
phases of income tax law. 
He is a member of the active faculty of the In- 
ternational Accountants’ Society and of the Chicago 
Central College of Commerce. He is also a member 
of the American Society of University Instructors 
in Accounting and of the National Tax Association. 
The other officers elected by the American So- 
ciety of Certified Public Accountants were as fol- 
lows: A. C. Upleger of Waco, Texas, first vice 
president; C. R. Coates of New Haven, Connecticut, 
second vice president; D. W. Springer of Ann Ar- 
bor, Michigan, secretary; and Frank Willison of 
Pittsburgh, Pennsylvania, treasurer. 








Taxpayers Will Be Notified by Bureau of 
Overassessments of Estate Taxes 


ONTRARY to previous practice, the Treasury 

Department has announced that taxpayers will 
hereafter be notified by the Bureau of Internal Rev- 
enue of overassessments of either estate or gift 
taxes. T. D. 4091: VI-40-3457. Notifications will 
be made by means of certificates of overassessment, 
Form 7924. 

These certificates will be addressed to the executor or 
administrator of the estate, or such other person, or persons, 
as are authorized by law to receive notice of the Commis- 
sioner’s determination, and will be prepared covering all 
overassessments disclosed by the audit or subsequent re- 
view, of estate tax returns in the Bureau, regardless of 
whether or not claims are filed, unless the issuance of the 
certificate of overassessment is barred by the statute of 
limitations or otherwise. 

If the records of the collector of internal revenue show 
that there are no outstanding estate taxes against the estate, 
the amount of the overassessment will be certified for re- 
fund by the collector. Upon approval by the Commissioner, 
a Treasury check covering the amount allowed for refund 
will be drawn and will be forwarded through proper chan- 
nels to the executor or administrator, or legally authorized 
representative, accompanied by the original copy of the cer- 
tificate of overassessment. 
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Mr. Income Tax Man— 


We wili have Tax Return Blanks in stock for dis- 
tribution as soon as the Federal authorities whip 
their new forms in shape. This applies also to 
N. Y. State Blanks. Any quantity you may want. 
Prices right. 


Mr. Banker— 


A BANK WRITES US TODAY 


“Your new check book, “BENDRITEBAK,” is 
way ahead of anything we have seen yet. It gives 
our customers great satisfaction and we congratu- 
late you upon the improvement.” 


We want to tell your bank about “BENDRITEBAK” 


if you will make the occasion. 


Banks Have Banked on Benson’s Bank Checks for a 
Continuous Period of Sixty-Six Years. 





Benj D-BENSON & SONS: Inc. 
MANVFACTURING BANK AND 
COMMERCIAL STATIONERS 

ELEVEN CLIFF STREET: NEw YORK 
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Carlton Hotel 
Sixteenth and K Streets NW- 
Washington, D:C. 


Continental distinction and Service 


RATES 
Single RoomwithBath 45.6.7 
Double Room with Bath *8.10.12 
Parlor Bedroom and Bath’tSupward 
Larger suites in proportion_, 
ALL OUTSIDE ROOMS 
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Holmes & Brewster’s 
Federal Tax Appeals 


With Forms, Second Revised Edition, 1927 
By 
Georce E. Hotmes, KincMAN BREWSTER 
and J. S. Y. Ivins 
=n ce 
A complete, aathoritative treatise on all 
Appellate Federal Tax Practice, 
Appellate Procedure in Treasury, 
Board of ‘tax Appeal and Federal Courts. 
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One Volume, 944 Pages, Fabrikoid Binding 
Price $10.00 Delivered 
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T NOW seems probable that general revision of the income 

tax law for purposes of simplification of administrative and 
other technical provisions of the statute will not be accom- 
plished at the next session of Congress. While the Joint 
Congressional Tax Committee is required to make a report 
to Congress before the end of this year, more time and 
research will be necessary to work out some of the more 
complex problems of tax legislation. The Tax Committee 
of the Chamber of Commerce of the United States has 
recommended that the tenure of the Joint Congressional 
Committee be extended so as to afford sufficient time for a 
thorough study of the Internal Revenue law and its admin- 
istration. 


“THE Tax Committee of the New York State Chamber of 

Commerce, of which Andrew V. Stout, of New York, is 
chairman has recommended a “clean-up” commission to dispose 
of unsettled tax cases. “The commission should be small in 
number and composed of practical men of outstanding per- 
sonality whose ability and integrity would be recognized 
throughout the country,” says the report. “The special com- 
mission should have full authority to use common sense and 
business acumen in settling cases. At the present time extraor- 
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dinary delays are occurring because the Government’s technical 
staff endeavors to work out the tax to the last cent. The 
taxpayer, if the decision is finally made against him, must 
pay 6 per cent interest on the amount involved. Government 
clerks may spend months in determining whether the tax 
should be $999,000 or $1,000,000, while the taxpayer is required 
to pay $5,000 a month interest. 

“Your committee believes that it would be a sound and 
equitable practice to allow a deduction of Federal taxes in 
computing the taxpayer’s net income. That part of his income 
paid out in Federal taxes is not enjoyed by him and should 
be deductible as are taxes paid to the state and local govern- 
ments. The allowance of this deduction at the present time 
may not be practical, as it might necessitate readjustment of 
tax rates. But the principle should be recognized in formulat- 
ing plans for future tax law changes.” 





HOUGH the Administration insists that prosperity in 

abundant measure is still with us, Washington opinion 
leans to the view that the Treasury Department in its sug- 
gestion that the tax cut should not exceed $250,000,000 has 
the unpropitious business outlook as the real basis for its 
cautious advice. The fair weather interpretations of the 
business barometers are being subjected to skepticism even 
close to the optimistic atmosphere of the White House. 
“Profitless prosperity” may satisfy the voter, but as a basis 
for income tax revenue it has a weakness. 





HE field service has been made a distinct branch of the 

Income Tax Unit, under the direction of Charles R. Nash, 
assistant to the Commisioner. Charles B. Allen, former 
assistant deputy commisisoner, has been appointed deputy com- 
missioner and assigned in charge of the Income Tax Unit at 
Washington, D. C. 

The following additional personnel changes in the Income 
Tax Unit became effective October 1: William T. Sherwood, 
head of Clearing Division, promoted and designated Assistant 
Deputy Commissioner; Charles P. Suman, Chief of Section A, 
Field Audit Review Division, promoted and designated head 
of Clearing Division; E. H. Campbell, head of Records Divi- 
sion, promoted and designated assistant head of Clearing Divi- 
sion; A. B. Neiss, assistant head of Records Division, promoted 
and designated head of Records Division; A. L. Duncan, 
Chief of Files Section, Records Division, promoted and desig- 
nated assistant head of Records Division; J. O. Burnham, 
assistant head of Clearing Division, transferred and designated 
chief of Files Section, Records Division; W. C. Tungate, 
chief of Section G, Consolidated Returns Audit Division, is 
promoted and designated assistant head of the Consolidated 
Returns and Division; H. G. Nichols, assistant chief of 
Section G, Consolidated Returns Audit Division, promoted and 
designated chief of Section G, Consolidated Returns Audit 
Division. 





) Stes the most foolish question of the month, a Capitol Hili 
philosopher declares the prize has been won, hands down, by 
the Chamber of Commerce of the United States in asking its 
members whether they choose a $400,000,000 tax cut melon 
or one smaller. Odds in Washington are said to be 100 to 1 
that a majority of even the coyest business men will unblush- 
ingly vote in favor of the larger portion. It has been sug- 
gested, going a step further, that the members of the Chamber 
of Commerce could be persuaded to cast the die in favor of 
abolishing all taxes on business profits or property. 


FR EPSESENTATIVG JOHN N. GARNER of Texas, rank- 
ing Democrat of the Ways and Means Committee, con- 
tinues to be the champion of the tax-shy citizenry. He holds 
that a $500,000,000 tax cut is feasible, and views worry over the 
possibility of Congress running wild in appropriations as entirely 
unwarranted; in this connection making the observation that 
Congress has appropriated less money at each session than the 
President has approved as necessary to run the Government. 

Reduction of the corporation tax to at least 11 per cent and 
repeal of all excise and so-called nuisance taxes are among 
Mr. Garner’s tax revision proposals. He does not favor repeal 
of the estate tax. 

The New York Times, which is not given to captious 
criticism of the Democratic party, or objection to tax reduction 
as a general principle, declares the Garner pronouncement to 
be a political blunder. The Times said: “The time has come 





THE NATIONAL INCOME TAX MAGAZINE 


You can employ as Your 


WASHINGTON REPRESENTATIVE 


A* ESTABLISHED organization of specialists who 
will conscientiously handle your entire business, 
economic and legal affairs with the Government. Our 
services include regular contact with all Government 
offices in representing you and obtaining: information, 
special research on commercial and industrial prob- 
lems, legal counsel and representation before the Fed- 
eral Departments or Courts, and special reports on all 
Government activities relating to your specific inter- 
ests. This is a specialized service to fit your individual 
requirements at a cost commensurate with the work 
performed. 


Address the Research Division and details will be furnished 
without obligation. 


S 


WENDELL C. HILL 
and Staff 


Consulting Economists 
Hill Building 


Visualizing Statisticians 
WASHINGTON, D. C. Tel. Main 10492 








Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 


The Kiplinger Washington Agency, 
Albee Building, Washington, D.C 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 















































—it puts you under 
no obligation 


T OUR expense and with- 
out any obligation to you, 

- . we shall be glad to send you a 
i free LIBERTY Storage Filing 
Box, designed for filing and 
storing letters, checks, vouch- 
ers, ledger sheets, and all other 
papers and records that must 
be kept for future reference. 
You can then judge for your- 
self whether these Boxes will 
prove of value to you. 
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Storage Filing Boxes 
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— boxes keep records and papers in order, 
safe from loss or damage, free from dust, and 
they permit instant reference. Already more than 
20,000 banks and business firms are using LIB- 
ERTY Boxes. Note the vault of the Burley To- 
bacco Growers’ Association shown above. Many 
firms are finding that LIBERTY Boxes actually cut 
their costs a third to a half. Clip the coupon and 
mail it to us today for full information. 
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Attach coupon to your letterhead for 
FREE sample box and full information 


BANKERS BOX COMPANY. INC. 


RAND MSNALLY BUILDING — CHICAGO. ILL. 


Please send me a FREE sample LIBERTY Collapsible Stor- 
age Filing Box. I prefer size No 
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for the Treasury to take in sail. Tax reduction on a great 
scale would now be hazardous. Even a moderate lowering 
of the Treasury receipts might run into a deficit. Yet we 
find Representative Garner in the House and Senator Simmons 
of the Senate Finance Committee insisting that a sweeping 
reduction of taxes, to the tune of $500,000,000, be made the 
Democratic policy. They do not stop prudently to ask whether 
a reasonable estimate of Government receipts and expenditures 
will warrant such a cut. They do not pause to reflect how 
awkward for the party it would be to elect a Democratic 
president next year and give him an empty Treasury. What 
they should have done four years ago, when it would have 
been timely and a great political stroke, they now propose to 
do when it is financially hazardous and politically a mistake. 
But some men have a perfect gift for their own undoing.” 















ACCORDING to expert opinion, the army is run down at 
the heels and the navy is approaching the condition of the 
one-horse shay, yet approximately four billion dollars have 
been spent during the last six years for army and navy pur- 
poses. Many taxpayers would welcome a little more light 
on the degree of prudence which is being exercised in the 
tremendous expenditures for national defense. 


| Court Decision Briefs | 


Board Decisions, Review of.—Mandamus was issued to 
compel the Board of Tax Appeals to enter the findings of 
fact and decision of a division as that of the Board in the 
case of a review by the entire Board where the taxpayer was 
given no opportunity to be heard and where there was no 
specific action by the Chairman directing that this particular 
decision should be reviewed.—Supreme Court of the District 
of Columbia, in The United States, ex rel., James S. Mc- 
Candless, v. United States Board of Tax Appeals. . 

Collection of Taxes.—A taxpayer is not limited in a suit 
for recovery of taxes to the reasons for relief sought ad- 
vanced in the claim for refund before the Commissioner. 

An action for recovery of internal revenue taxes against 
the collector, no longer in office, to whom the tax was paid, 
may be maintained under the 1921 Act in a District Court. 

An action for recovery of taxes erroneously paid may be 
maintained, under the 1924 Act, against a collector regard- 
less of protest—District Court, Dist. of Conn. in Eva F. 
Warner v. James J. Walsh, Collector. 






























































The filing of proof in a bankruptcy court is a proceeding 
in court for the collection of the tax, and is subject to the 
statutory period of limitations. 

The Government is allowed six vears after assessment of 
tax, though assessment made prior to Act of 1924.—Dist. 
Court, N. D. of Georgia, Atlanta Div., In re McClure Com- 
pany, Bankrupt. (This decision is contrary to the decision of 
the Dist. Court, W. D. of Penn. in United States v. Whyel, 
and the decision of the Supreme Court of the District of 
Columbia in United States v. Cabot, decided June 15, 1926.) 

Consolidated Reports.—Two corporations, all the stock of 
which was in the complete control of the same persons, may 
not be consolidated for the year 1917 for income tax pur- 
poses, where they were not engaged in the same or closely 
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Outstanding Shaw Titles 


For Closer Business Control 


“Accounting Systems: Principles and Problems of Installation” 
By George E. Bennett, LL., M. C.P.A. 

ERE, at last, is a book that not only outlines the theory and practice in 

the operation of accounting systems, but clearly shows actual model 
systems for a wide variety of representative businesses. ‘The general scheme 
behind each is specifically described. Illustrative forms, blanks, and record 
sheets reproduced in full make this book a real desk tool. You really cannot 
afford to be without this system accountant’s guide. There are literally 
thousands of system-building ideas. Illustrated with 109 working forms 
besides scores of additional tabulations. 554 pages. Buckram. Net, $6. 


“FKederal Income Taxes, 1927” 


By Eric L. Kohler, C.P.A., Member of Kohler, Pettingill and Company, 
Certified Public Accountants 

Began segpe with puzzling tax and accounting problems in widely varying lines 

of industry every accountant, lawyer or business man needs a handy, up-to-the- 
minute reference manual of tax procedure. That is what this unusual book gives— 
essential principles underlying income tax procedure and their effective application to 
the tax problems of corporations, partnerships, trusts, or individuals. Point by point, 
Kohler summarizes the current law and 1926 Treasury Regulations, and digests 
tersely each point, brings out the ruling, indicates reasoning, and outlines the facts 
involved. Latest opinions of the General Counsel of Internal Revenue, and rulings of 
the Commissioner and the Department are cited to clarify obscure and doubtful phases 
of law and procedure. So that you can quickly turn for more extensive references to 
the full text of each citation, its source is plainly indicated. Illustrated. 592 pages. 
Buckram. Net, $6. 


“Applied Business Finance” 
By Edmond E. Lincoln, Chief Statistician, Western Electric Company, Inc. 
SSENTIALLY, this handy finance manual pays 
little attention to the abnormal or spectacular and 
more public phases of financing. Rather, it stresses 
those problems of financing which arise from day to 
day in every business concern. Moreover, it very 
definitely links up the financial problems of business 
with the changes in the business cycle. Step by step, 
you are told the best methods of calculating capital 
requirements and exactly how to secure sufficient 
long time capital for working purposes. Safe ways 
to borrow and on what terms; how quickly loans 
should be paid back, and when to distribute earnings 
all are clearly described. Methods of temporary 
financing are analyzed for good and bad points. 
Then, too, you are shown effective ways to establish 
maximum credit and how far to extend credit to 
others. Relations with the banker—the specific requirements are explained. It also 
takes up the handling of funds within the business; how to finance production and 
sales; how to prevent “frozen” capital, and increase the rate of turnover. 
Illustrated. Buckram. Net, $6. 





EDMOND E. LINCOLN 


772 pages. 


A. W. SHAW COMPANY, 


i ks— 
Examine These Boo Cass, Huron and Erie Streets, Chicago. 


FREE! 


UCCESS in business depends more 

and more upon clear analysis and ac- 
curate solution of business control prob- 
lems. These Shaw Publications put right 
in your hands definite principles, tested 
plans and proved methods for solving 
business control problems. Examine any 
of these profit-paying books—free. Send 
the handy coupon, at the right today— 
now! 


A. W. Shaw Company 


(j “‘Accounting Systems: Principles and 
Problems of Installation,” Bennett, $6. 

owe Income Taxes, 1927,” Kohler, 

[) “Applied Business Finance,”’ Lincoln, $6. 

Ci“‘Applied Budgeting,” Bruere and La- 
zarus, $6. 


waenneses==="FREE EXAMINATION COUPON="="""===""""% 


Please send me for 5 days’ free examination the Shaw publications I have checked 
below. Within 5 days after their receipt I’ll send you the amount indicated after 
each volume, plus few cents for postage and packing, or return the books. IT-11-27 


Orders over $10, 25% cash with order, balance in 3 monthly installments of 25% each. 
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OTHER SIGNIFICANT TITLES 


“Applied Budgeting,” by Henry Bruere, Exe- 
cutive Vice-President, Bowery Savings Bank, 
New York City, and Arthur Lazarus, Metro- 
politan Life Insurance Co. This unusual book 
is a manual of the very latest budgeting tech- 
nique. Actual figures give operating and ex- 
pense ratios, forecasts of earnings, and ex- 
penses, special way of setting quotas for a 
wide variety of businesses. 248 pages. Buck- 
ram. Net $6. 


“Retail Method of Inventory,” by Malcolm re 
McNair, Harvard University. Here is laid out 
a complete plan for the accounting control of 
retail operations—the selling price method of 
merchandise accounting. 143 pages. Buck- 


.ram. Net, $3. 


“International Accountants’ Congress,” com- 
piled by E. Vandien, Secretary, International 
Accountants’ Congress. Here is the clearest 
essence of authoritative business thought on 
the art and science of accounting and business 
control—compactly, concisely arranged. 862 
pages. Cloth. ‘Net, $5. 


“Accounting Procedures for Public Utilities,” 
by W. G. Bailey and D. E. Knowles, of the 
Business Research Corporation. Runs the whole 
gamut of utility accounting—from time-keeping 
to capital stock and dividends. 375 pages. 
Buckram. Net, $7.50. 


“Principles of Auditing,” by E. L. Kohler 
and P. W. Pettingill, both of Kohler, Pettingill 
and Company, Certified Public Accountants. 
Compact hand-book of standard audit practice 
—complete from starting the audit to prepar- 
ing the text of the audit report. 395 pages. 
Buckram. Net $6. 


(1 “Retail Method of Inventory,” McNair, $3. 

(0 “International Accountants’ Congress,” 
eompiled by Vandien, $5. ‘ 

(“Accounting Procedures for Public Utili- 
ties,” Bailey and Knowles, $7.50. 

O “Principles of Auditing,’ Kohler and 
Pettingill, $6. 


SCUSSCRHSCEECCHECET CCC OKO eR OSD OC SOE OSE OHO O'e 


° I Rae 5 x cx Sn OSs wa civ cE cewnennd RE eee aka kwwdewmee é> 
Publishers “sad 
. IE) is oc 0 6:0 0 0:0:0-de'e 0 O"Ung ee ei aS ONeneib 0 0°06 86:00 0.0.6 0.000 0 0.06 0. 0peee Sw eemaee 400'e.6 
Cass, Huron and Erie Streets i (Canada and Foreign, 10% additional; cash with order) 











THE NATIONAL INCOME TAX MAGAZINE 





November, 1927 





related lines of business and one was not the subsidiary of the 
the other.—U. S. Dist. Court, Dist. of Minnesota, Third Div. ae 
in Bowe-Burk Mining Co. v. Willcuts. - 

Interest on Additional Tax Assessment.—The voluntary lec 


’ payment of an additional tax due before the taxpayer’s original 
and amended returns were audited did not exempt the tax- 
payer from being liable for interest on the deficiency under 

TOV Section 250 (b), Act of 1921.—District Court, S. D. N. Y. in 
Union Pacific Railway Company, Plaintiff v. Bowers, Collector. 


“The obligation to pay is not under the statute made con- 



















66 «€ * tingent upon the examination of the return by the Com- per 
missioner,” said the Court. “The statute not only imposes the 
e lI ' I Mi} i the obligation, it also determines the date or dates for the Fo: 
payment of the tax, except in special instances, such as the mA. 
granting of an extension of time upon application. It gen- Cc 

99 erally provides for the payment of interest on deficiencies, 

O nh and the statute is barren of words, it seems to me, which 
. indicate an intention to except those making voluntary pay- ] 
ments for overdue taxes from interest charges. It would Re 
be humanely impossible to examine and audit all returns ha’ 
immediately. There is bound to be more a delay. By to 
; anticipating the Commissioner’s discovering the shortage and co! 
From the time you put naying what it owes, the plaintiff is merely saving itself fe 
the interest on a longer period of time.” e1 
the stamp on an envelope Royalties and Rentals, Taxation of.—Royalty payments cat 
until it’s opened at the under coal leases are income to lessor, though the leases su 
covered the entire property at the time of purchase. by 
other end of the line there Taxes paid by lessee under terms of lease have no place in ve 
. : income tax accounts of lessor. pr 
are two things necessary. Interest paid on debts is deductible where taxpayer is pe 
. primarily responsible and did not collect it from the other im 
‘First— ample protection party. . 
Expenses disallowed by an agent without giving reason B, 
for the contents, second for disallowance are deductible unless it is affirmatively ’ 
: ‘ shown what such expense is.—U. S. Dist. Court, So. Dist., ba 
—impressive appearance. West Vives in Banker's Pocahontas Coal Company v. Albert a 
e e ‘ ite, Collector. : 
For thirty years Security Statute of Limitations.—The statute of limitations appli- bi 
cable to a suit to recover the penal sum of a bond which th 
Envelope Company has was filed pending action on a claim for abatement of a tax a 
b il d f d l is that governing suit upon bonds of such character, and ti 
uit an per ected envel- = we governing suits for the collection of a tax.—uU. oe bs 

+ ist. Court, Dist. of Wyoming in The United States o 
opes of every kind—en- America v. Onken facet Company, Inc., and Royal In- - 

° demnity Company, a Corporation. 

velopes of every S1Ze and Taxable Income.—Amounts equal to five per cent of its tt 
° 1918 and 1919 payrolls to be endorsed on a note given in : 
style — built to fit your lieu of a bond to secure the performance of a contract by P 
which a corporation received in 1916 a bonus from a city ; 
needs. For real quality Board of Trade on condition that it remain in such city for > 
; ; a specified time and pay a specified amount of wages, were re 
and service get In touch not taxable income to such corporation for 1918 and 1919.— b 
with our nearest office. U. S. Dist. Court, W. D. of Michigan, So. Div. in S. E. e 
Overton & Company v. Holden. a 
Actual samples and quo- Trust Income.—The creator of a revocable trust, who was a 
fe ‘Hl b 1 dl also one of the beneficiaries, was allowed to deduct a loss c 
upon the sale of securities held by the trustees under the s. 
tations wi © . a y sent Acts of 1918 and 1921, the creator of the trust at all times u 
on request. having retained control of the securities and directed and e 


controlled their management.—U. S. Dist. Court, Dist. of 
Connecticut in Henry Stoddard v. Robert O. Eaton, Collector. 
Tranfers in Trust.—The value of property transferred in 


















. trust in 1915 a ve pe a sae: “ges - ‘ 
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stock—did not have for 191/ more than a nominal capital 
within the meaning of Sec. 209, Act of 1917.—U. S. Dist. 
Court, Dist. of Minnesota in Bowe-Burke Mining Company v. 
Willeuts. 

Revocable Trusts.—The creator of a revocable trust, who 
was also one of the beneficiaries, was allowed to deduct a 
loss upon the sale of securities held by the trustees under 
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the Acts of 1918 and 1921, the creator of the trust at all 
times having retained control of the securities and directed 
and controlled their management.—District Court, District 
of Connecticut, in Henry Stoddard v. Robert O. Eaton, Col- 
lector. 


Recent Developments in Statute of Limi- 
tations and Waiver Muddle 
.(Continued from page 415) 


period. The Commissioner indicated his non-acquiescence in 
the decision, but on appeal the Board’s holding was sustained.”” 
For similar cases see Kellog Commission Company v. Com- 
missioner™ and Lawrence v. Ham.”4 


Corporate Dissolution Does Not Prevent Running 
of Statute 

In a great many open cases, arising prior to the 1926 
Revenue Act, situations are presented wherein corporations 
have been forced to dissolve and distribute their assets, if any, 
to their stockholders. In attempting to assess and collect the 
corporate tax from the shareholders by a judicial proceeding 
under the trust fund theory, the Bureau often meets the de- 
fense that the statute of limitations bars such action. In the 
case of U. S. v. Lazenby (supra) the government answered 
such a plea by contending that “ when a corporation, 
by voluntary dissolution. and distribution of its assets, pre- 
vents either summary collection of a tax, or service of legal 
process, the running of the statute should be not merely sus- 
pended, but, should be forever prevented.” While the court 
in the Lazenby case side-stepped that issue, the point was again 
raised before the District Court for the Western District of 
Kentucky in a case decided a year later, United States v. 
Board.25 There a bill in equity was filed in 1925 by the gov- 
ernment against all of the stockholders of a corporation (vol- 
untarily dissolved in 1919) for 1918 taxes against which the 
period for collection had clearly run. The dismissal of the 
bill on the ground that collection was barred at the time the 
complaint was filed, put to rest the Commissioner’s theory 
that a corporate dissolution and distribution of assets is an 
act from which to imply a waiver of the statute of limita- 
tions. It should be noted that Section 280 of the 1926 Reve- 
nue Act now provides for a special statutory limitation period 
applicable to corporate transferees under certain enumerated 
conditions. 

In conclusion emphasis should be laid upon the fact- that 
the statute of limitations contained in Federal Revenue Acts 
is quite distinct and different from those which prevail at 
common law and under the various state codes. The former 
is a creation of Congress enacted pursuant to a scheme of 
procedure especially established to control the extraction and 
refund of national taxes. That governmental statutes are to 
be distinguished from others was recognized in an early Fed- 
eral case.26 There it was ruled that a bond given under an 
act of Congres$ was to be construed with regard to that act 
and such a bond was not, therefore, governed either as to its 
character or effect by local laws. Accordingly, it is not a 
safe generalization that acts, which constitute implied waivers 
under other statutes of limitations, have a similar effect when 
executed with respect to Federal taxes. 


236 B. T. 71k, €. ©. H. 1937 a Ct. Service Dec. No. 2324. 
24(Me., 1927) 19 Fed. (3nd) 643, § A... F.. b: B. 6740, C.. GC H. 
193% Unabridged Service, p. 7322, Fed. Ct. Service, — 7599. 
W. D. Ky., 1926) 14 Fed. (2nd) 459, 5 A. T. R. 6143, 
Sank ro H. 1926 Unabridged Service, p. 7382, Fed. Ct. Service, p. 
19 
260. S. v. Stephenson, 27 Fed. Cases 16,386, 1 McLean 462. 





Many Witnesses Scheduled to Appear at 
Ways and Means Committee 
Tax Hearings 


HE list of witnesses scheduled to appear before 
the Ways and Means Committee during its tax 
law revision hearings are as follows, according to an 
announcement by Chairman William R. Green: 
October 31 and November 1 (General taxation): Treasury 
officials; Chamber of Commerce of the United States; National 
Association of Manufacturers, J. A. Emery, Washington, 
D. C.; National Retail Dry Goods Association, C. B. Clark, 


THE NATIONAL INCOME TAX MAGAZINE 





F. T.S. 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. -It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


aaeneeee == xamination Ordereeunaseenee 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 

You may enter my subscription to the F. T. S. for the 
year, December 1, 1927, to November 1, 1928. Upon re- 
ceipt of the cumulative volume and first supplement I 
will examine same and within 10 days remit $30.00 if it 


is satisfactory. If not satisfactory, I will return same at 
your expense. 
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Second Edition—January, 1926 


Cc. P. A. ACCOUNTING 


Theory, Auditing and Problems 
by 
GeEorGE HILLIS NEWLOVE, Ph.D., C.P.A. 
Associate Professor, Johns Hopkins University 


A three-volume digest of problems and 
questions given in 607 C. P. A. examina- 
tions by accountancy boards in 48 states; 
the June, 1925, papers are included. The 
distribution of the 607 C. P. A. examina- 
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Volumes I and II 
Contain 264 problems and 3,894 questions, classi- 
fied in related groups, with lectures authenticated 
by 7,579 specific page references to recognized 
accounting authorities. 


Volume III 
Part I solves problems in Volume I; Part II prob- 
lems in Volume II. Bound separately or together. 
Time allowances are given so problems may be 
solved under C. P. A. conditions. ‘ 


A Golden Opportunity 
This set is almost indispensable to C. P. A. can- 
didates, as it combines C. P. A. theory and auditing 
questions with authenticated lectures, and classi- 
fied C. P. A. problems with solutions and time 
allowances. 


PON 
FREE EXAMINATION COUPON 
The White Press Company, Inc., Dept. B, 
Departmental Bank Bldg., Washington, D. C. 

Send me on five days’ approval the books checked. 
0) Complete Set (Three Volumes, 1,139 pages), $15.00. 
O Volume I and Solutions, $7.50. 
0) Volume II and Solutions, $7.50. 


I agree to pay for the books or return them postpaid within 
five days of receipt. 
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Washington; American Electric Railway Association, Lucius 
S. Storrs; American Farm Bureau Federation, Chester H. 
Gray, Washington. 

November 2 (Corporation Income Tax): Association of 
Railway Executives, A. P. Thom, counsel, Washington; 
National Lumber Manufactures Association, Wilson Compton, 
secretary, Washington; National Wholesale Druggists Asso- 
ciation, W. L. Crounse, Washington; National Cigar Leaf 
Tobacco Association, W. L. Crounse, Washington; Morton 
H. Meinhard, New York City; National Coal Association, 
Hon. H. L. Gandy, Washington, D. C.; Illinois Chamber of 
Commerce, P. W. Pinkerton, chairman, Chicago; Texas 
my Association, Geo. M. Craig, president, Port Arthur, 

exas. 

November 3 (Individual Income Tax); National Federation 
of Business and Professional Women’s Clubs, Lena Phillips, 
president, New York City, and Martha Connole, secretary, 
East St. Louis; L. A. Lecher, attorney, Milwaukee; Music 
Industries Chamber of Commerce, A. L. Smith, manager, New 
York City; National Association Real Estate Boards, N. W. 
MacChesney, Chicago; Isaac W. Frank, Pittsburgh, Pa; 
V. S. K. Houston, delegate-elect from Hawaii; American 
Bankers Association, Ralph W. Smith, attorney, Los Angeles; 
Charles Lederer, attorney, Chicago; National Lumber Manu- 
facturers Association, Wilson Compton, Washington; Albert 
W. Swayne, Chicago. 

November 4 (Board of Tax Appeals and General Admin- 
istrative Features): Charles C. Curry; American Bar Asso- 
ciation, Hugh Satterlee, Washington; Arthur Fertig, 
accountant, New York City; Phil Campbell, Washington; 
Real Estate Board of New York, E. P. Doyle, manager 
New York City; Committee of Banking Institutions on Tax- 
ation, J. M. Murphy, New York City. 

November 7 (excise and stamp taxes): Grant M. Hudson, 
M. C.; American Automobile Association, E. M. Smith, man- 
ager, Washington; National Automobile Chamber of Com- 
merce, G. M Graham, Washington; National Automobile 
Dealers Association, W. B. Guy, Washington; Grain Dealers 
National Association, C. B. Sturdevant, president, Omaha, 
Nebr.; Automobile Club of Southern California, Ivan Kelso, 
Los Angeles; Phil Campbell, attorney, Washington; Grain 
Exchange Committee, L. F. Gates, Chicago. 

November 8 (estate tax): National Lumber Manufacturers 
Association, Wilson Compton, Washington; Committee of 
Banking Institutions on Taxation, J. M. Murphy, New York 
City; National Council of State Legislatures. 

November 10 (miscellaneous), Grant M. Hudson, M. C.; 
National Association of Motor and Engine Builders, H. R. 
Sutpher; People’s Reconstruction League, Benjamin C. Marsh. 


Many Published Board Decisions May Be 
Invalidated by Court Decision 


LARGE number of the published decisions of 

the Board of Tax Appeals may prove to be 
erroneous if the opinion of the Supreme Court of 
the District of Columbia in The United States ex rel. 
James S. McCandless v. United States Board of Tax 
Appeals is upheld. According to the opinion, the deci- 
sion of a Division of the Board is the decision of the 
Board unless within the thirty day limit after a 
Division decision, as provided by the statute, the 
chairman takes specific action for each individual 
case to order a review. It was held that a blanket 
order for review of a group of decisions does not 
comply with the statute. A madamus was issued 
by the court to compel the Board of Tax Appeals to 
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enter the findings of fact and decision of a Divi- 
sion as that of the Board. The court based its order 
on the evidence that the taxpayer was given no 
opportunity to be heard when his case was reviewed 
by the whole Board and that there was no specific 
action by the chairman directing that this particular 
decision should be reviewed. The opinion (Mr. 
Justice Siddons) says in a concluding summary : 

It is the opinion of the Court, that, under the provisions 
of the Act creating the Board of Tax Appeals, a Division 
of the Board could hear and determine appeals from the 
Commissioner of Internal Revenue, within the broad judicial 
meaning of that phrase, and that such decision would be the 
decision of the Board itself, unless modified and reversed in 
conformity with the terms of the statute. The Court is 
further of the opinion that the clear inention of the law was 
that, promptly upon a decision by a Division of the Board, the 
interested taxpayer should be furnished with a copy, and 
that this was not done in this case. The Court is of the 
opinion that it was the clear intention of the Act that, when- 
ever the Chairman should decide, within the time limit allowed 
him by the statute, that a decision of a Division should be re- 
viewed by the Board, that the interested taxpayer should be 
notified that such review was to take place, and that he should 
be given an opportunity to be heard before the Board, and that 
this was not done. The Court is of the opinion that it was 
the clear intention of Congress that, if the Chairman should 
conclude within the time limit to direct a review by the 
Board of a given case, it was necessary that he should give 
such a direction, and that a sweeping determination, by him, 
at the outset of the functioning of the Board that every 
decision that might thereafter be made by a Division of the 
Board should be reviewed, was not in compliance with the 
provisions of the statute, and that, from the evidence in this 
case, it appears clear that, following the procedure thus deter- 
mined upon by the Chairman at the outset of the life of the 
Board, every decision of a Division was, without any specific 
action by the Chairman, and by the routine determined upon 
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by him, reviewed, did not constitute a direction by him that 

a specific decision of a Division should be reviewed, and that, 
disse fore. the action taken in this case, whereby and wherein 
the decision of Division Number Three of the relator’s appeal 
from the Commisioner of Internal Revenue was reviewed by 
the Board, was not in the manner and form contemplated by 
the statute, and within the time permitted for such review, 
after the decision of the Division had been reported to the 
Chairman, or to the Board, and that, therefore, the peremptory 
writ of mandamus should issue, as prayed by the relator, and 


an order to this effect will be settled and signed upon notice 
and presentation. 


Simplification of the Income Tax Law 
(Continued from page 418) 


for other years, should bear interest from the date the tax 
was due to the beginning of the month in which the refund 
is paid or the overassessment credited. 

EIGHTEENTH RECOMMENDATION 

The filing of a claim for refund should open the return for 
the same year for additional assessment. 

Where the claim for refund affects the tax liability of the 
taxpayer for other years, the increase in tax liability should be 
offset against the refund allowed. 

When an additional tax found to be due in one year affects 
the tax liability for other years the additional tax should be 
offset by the consequent reduction of tax liability in other 
years. 

NINETEENTH RECOMMENDATION 

In case of the distribution of the assets of a corporation to 
a successor corporation or to its stockholders, and in the case 
of distribution of the corpus of estate and trusts, the Com- 
missioner shall be notified by registered mail of the proposed 
distribution and shall immediately examine into the liability 
for income tax of such corporation, estate or trust. After 
such examination has been made and the additional tax, if any 
be found to be due, has been paid, and in any event after six 
months from the giving of such notice, the distributees may 
receive their respective shares of the assets distributed without 
any liability for income tax. If distribution is made without 
giving such notice or within six months thereafter, unless in 
the meantime an examination has been completed by the Com- 
missioner and no tax found to be due, the distributees shall 
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remain liable for the taxes due but unpaid by the corporation, 
estate or trust, each for that proportion of tax equal to the 
proportion of assets he received, and no more. 





(Other phases of the report will be published in the Decem- 
ber number of THE NatTionaL INcomE Tax MAGAZINE.) 


Installment Sales in Their Relation to 


Business and Taxation 

(Continued from page 410) 
of the vendor under the old mortgage would have been liqui- 
dated and there is no contingent liability with respect to the 
new mortgage issued by the present purchaser. It would neces- 
sarily, however, be to the interest of the vendor at all times 
to protect his equity in the second mortgage and the profit 
that is represented therein. 

In case, however, the transaction were such that the present 
purchaser took the property subject to the mortgage, it would 
seem that the direct liability of the vendor under the mort- 
gages given by him would not be liquidated and he would be 
primarily liable for the payment of the first mortgage and 
until this liability is lifted, the vendor could not have a profit 
on this amount of the sale. It is with respect to this dis- 
tinction that we believe the Board of Tax Appeals makes 
reservation in the decision previously referred to, and while 
not making a computation, in the decision, of the profit which 
would have been taxable, if, instead of assuming the mort- 
gage, the purchaser had taken the property subject to the 
mortgage, the basis of making the calculation of profit in this 
illustration would be as follows: 


Case 2a 
ee Sy Se ee ee ae ee $ 2,100.00 
Mortgage not assumed by purchaser............ 5,000.00 
Oe ANGMGERE CUOW) Socsiccs 65. serawads . Deedes 2,900.00 
TORE CONGR PNR ist.) 5 sk kas eae $10,000.00 


Profit calculation: 


$2,100 X — 
$10,000 


It will be seen that the profit calculation under this plan is 
the same as that outlined in case one, and the vendor’s legal 
liability is certainly not less than in case one. Yet with the 
increased liabliity, under the method proposed by the Treasury 
Department, his profit is greater. This is inequitable, as it is 
apparent that the profit is earned as the vendor’s liability is 
reduced. We believe that the position of the Board of Tax 
Appeals is well taken and that the taxpayer is justified in de- 
ferring profit on existing obligations represented in the con- 
tract price where his liability under those existing obligations 
is not entirely eliminated. 

In the foregoing examples no consideration has been given 
to the profit calculation with respect to the deduction of com- 
missions, but the same statement could be made as in the case 
of illustration one. 

It is noted, however, that in the calculation of the taxable 
profit made by the Board of Tax Appeals in decision referred 
to, that the selling expenses were deducted in determining the 
total profit to be realized and, inasmuch as the taxpayer is a 
realty company, this procedure of the Board of Tax Appeals 
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is in conflict with the Treasury Department rulings I. T. 2305: 
V-39-2917 and I. T. 2340:VI-10-3128. 

(In the December number consideration will be given to 
three other classes of sales—deferred payment sales not on 
the installment plan; installment sales of personal property, 
and casual sales of personal property.) 


Net Loss Provisions as Interpreted by the 
Tax Board 
(Continued from page 406) 


net income may be, and often is determined on an arbitrary 
basis by the managers of the affiliated group, it seems rather 
technical to limit the net loss deductions on the basis of 
such arbitrary determinations. It was primarily to avoid 
such technicalities that Congress provided for consolidated 
returns. 

Burden of Proof.—The Board has indicated in a number 
of cases that the burden of proof of a deductible net loss 
rests entirely upon the taxpayer and that he must negative 
all grounds upon which the deduction might be defeated. 
See Crown Motor Carriage Co. v. Commissioner, 5 B. T. A. 
104; Owensboro Conserve Co. v. Commissioner, C. C. H. Dec. 
2904; Appeal of Buffalo Wills-St. Claire Corporation, 2 B. T. 
A. 364. In presenting a claim for the deduction of a net loss 
before the Board, the taxpayer should therefore follow care- 
fully the precise terms of the statutory provisions upon 
which his claim is based, and conform his evidence thereto. 
Probably more cases before the Board are lost by taxpayers 
through the presentation of insufficient evidence or on legal 
technicalities than are decided adversely on the basis of the 
real merits. 
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Appeals in Frank D. Darrow v. Commissioner, Dec. 
2822 (C. C. H.), in holding that the term “divi- 
dends” as defined in Section 201 of the Revenue Act 
of 1921, includes distributions in liquidation of a 
corporation to the extent of the earnings or profits 
accumulated since February 28, 1913, contained 
therein, and to the extent of those earnings such 
distributions are taxable as dividends. 


The Board takes the view that Congress dropped 
the distinction between liquidating dividends and 
dividends as defined in Section 201 (a) which it had 
recognized in the 1918 Act, and declared anew its 
intent to tax as dividends all distributions of earn- 
ings accumulated since February 28, 1913, whether 
the same be made in liquidation or otherwise, as 
was the case under the 1916 and 1917 Acts. 
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ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
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simple to use and economical. 
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